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City  Attorney's  0-f-fice 

Official  opinions  of 
the  City  Attorney  of 
the 
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AIRPORT  - 


In  Re,  Concession  of  Restaurant  at 

Airport  at  Mills  Field  3003 


ALLOWANCE  - 


To  iiarket   Street  Railway  Co,    for 

Removal   of    RaL  Iway   Tracks   on  19th  Av,    .      2047 


ALTA  PLAZA  SQUARE  - 

Sale  of  Alta  Plaza  Square 3006 


KMENDMENTS  - 


Interpretation  of  Redemption  Amendments 
to  the  Political  Code  as  passed  by  1938 
Special  Session  of  Legislature  2078 


APARTMENT  BUILDING  - 


Right  to  use  Ground  Floor  of  Three 

Story  Apartment  Building  for 

Commercial  Purposes  2001 

Right  to  Maintain  Basement  in  Six 
Story  semi -fire  'prtJof  ■  Apartment  House 
Building  .  .  .".  •.  .  •.  ^--^ 2010 


APPLICABILITY  - 


Of  Ordinance  No.  11.086  to  a  Lessee 

of  State  Property 2057 


APPLICATION  - 


Application  for  Permit  to  Collect 

Refuse 2030 

Application  for  zone  change  - 

Withdrawal  of  dismissal  2060 


APPOIITTMENT  - 

Appointment  of  Chief   Operator  Fire  Dept.    2007 

Jlppointment  Registered  Nvirse  who  has 
Served  Six  Months  Period  before  Dis- 
Diissal 2008 

Appointment  of  Policemen  under  1937- 

38  Budget 2071 

In  Re,  Who  Shall  Act  as  Appointing 

Officer  under  the  Police  Commission  .  ,   3001 

APPROPRIATION  - 


Emergency  Appropriation  for  Civil 
Service  Commission  for  Standardization 
of  Salaries  

Disposition  of  Balances  in  Specific 
Appropriations  Existing  at  end  of 
Fiscal  Year 


2022 


2032 


AQUATIC  PARK  - 


In  Re,  Use  of  Proceeds  of  1931  Park 
Bonds  for  expense  of  Moving  Boat  Club 
Buildings  at  Aquatic  Park 3004 


ARGUIvlnaJTS,  PRINTED  - 


ARREST  - 


In  Re,  Right  of  Four   Supervisors  to 

have  printed  at  the  expense  of  the 

City  printed  arguments  in  favor  of 

the  Propositions  submitted  and  to  cause 

the  Registrar  to  enclose  said  ArgUinents 

with  Sanple  Ballots 2096 


V/arrants  of  -  Bail  Thereon  ani  Costs 

of  Returning  Person  Arrested  to  the 

City  and  County  of  San  Francisco  ,  .  ,  ,  2050 


ASSESSMENT  - 


Assessment  of  Personal  Property  with 
Internal  Revenue  Stamps  Affixed  Thereto 
and  still  Remaining  in  the  hands  of  the 
Manufacturer  2062 


AUTOMOBILE  - 


Auto  Damages  fror!i  Athletic  Activity 

Taking  Place  in  Public  Playground  ....  2038 

Automobile  Parking  Station  -  Park  Comm- 
ission has  authority  under  Section  41 
of  Cliarter  to  lease  sub- stir  face  area  of 
Union  Square 2055 


ASSESSOR  - 


Assessment  of  Personal  Property  with 
Internal  Revenue  Stamps  Affixed  Thereto 
and  Still  Remaining  in  the  Hnds  of 
Manufacturer  2063 

V/hether  Certain  Property  shall   be 
Assessed  as   Personal   Property  or  as 
Improvement    to   the  Realty 2058i- 


B. 


BAIL  BOIID  BROKERS 
BALLOTS,    SA^'^PLE   - 


2098 


In  Re,   Right  of  Pour   Supervisors    to   have 
printed  at   the  Expense   of   the    City 
printed  Argioinents   In  Favor  of  the    Propo- 
sitions  Submitted   and  to   Cause   the 
Rsgistrar  to  Enclose   said  Argxoments  with 
Sample   Bal  lots 2096 


BID  - 


Submission  of  Bid  by  Department  of 
Public  Works  for  Alterations  to  Service 
and  Main  Switchboard  in  the  City  Hall  , 


.2080 


BILLBOARDS  - 


Can  Sane  be  Erected  in  First  and 
Second  Residential  Districts  ,  . 


1002 


BOATING  COUB  BUILDIIJGS  - 


In  Re,  Use  of  Proceeds  of  1931  Park 
Bonds  for  Expense  of  Moving  Boating 
Club  Buildings  at  Aquatic  Park  .  ,  , 


3004 


BONDS  - 


High  Pressure  Bond  Funds  may  be  used  to 

Move  and  Store  Pipes  and  Parts 1008 

Interstate  carriers  not  required  to 

Furnish  Bond  under  Ordinance  No,  5118  .   2002 

Bond  Debt 2031 


BUILDING  - 


Right  to  use  Ground  Floor  of  tliree  story 
Frame  Apartment  Building  for  Commercial 
Purposes 2001 

Right  to  Maintain  Basement  in  six  story 
semi-fire  proof  Apartment  House  Bldg,  .   2010 


I  .   . 


.a 


CONTROLLER  - 


Payment  of  Expense  Incurred  by  Jury 
Conmilssloners  in  Opposing  Motion  to 
Quash  Panel  of  Jurors  for  1937,  and 
Venire  for  February  and  March 1005 

Emergency  Appropriation  for  Civil  Service 
Commission  for  standardization  of  salaries  .  .  2022 

Sabbatical  Leave  Salery  #hen  Teacher  does  not 
Remain  in  Service  for  two  Years  after  return  .  2023 

Public  Utilities  Commission  may  Accept 

Gasoline  and  Oil  Consijpiment  for  Sale 

at  San  Francisco  Airport 2027 

Compensation  of  Paul  Lladsen,  Playground 

Director  durifig  Period  of  Suspension  on 

Charges  that  he  was  Occupying  a  Position 

with  the  VVPA  while  Employed  by  City 2026 

In  re  Bond  Debt 2031 


Disposition  of  Balances  in  Specific 

Appropriations  Existing  at  the  end 

of  Fiscal  Year 2032 

Insuring  Doctors  Against  Liability 2039 


Payment  to  McDonald  &  Kahn  on  Richmond 

Sewer  Contract  when  Unsettled  Claims 

For  Damages  are  Pending 2041 

Disposition  of  Balances  In  Specific 

Appropriations  Existing  at  the  end  of 

Fiscal  Year 2044 

Warrants  of  Arrest  -  Ball  Thereon  and  Costs 

of  Returning  Person  Arrested  to  the  City 

and  County  of  San  Francisco 2050 

Execution  of  Powers  of  Secretary  of 

Civil  Service  Commission  by  Assistant  ....  2053 

Membership  Dues  in  Associations 

Participated  in  by  Bd.  of  Supervisors  ....  2059 
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CONTROLLER  - 


SAN  FRANCISCO  HOUSING  AUTHORITY  2070 


Payment  of  Judgment  in  favor  of 

George  S.  Crim,et  al 2074 

Interpretation  of  Redemption  Amendments 
to  the  Political  Code  as  passed  by  1938 
Special  Session  of  Legislature  2078 

Payment  of  Inter-Leag.ie  iiaseball  Pees  and 
Payment  of  Expense  for  Replacing  Uniforms 
used  by  Municipal  dallviaj   riaseball  Team 2088 

In  Re,  Appropriation  from  Coxmty  Road  for 
Oiling  Non«^Accepted  Streets  in  Hunter's  Point 
District 3000 

In  Re,  Acceptance  of  Check  Tendered  by 

Market  Street  Rai  Iv/jcy  Company  in  payment  of 

Franchi  se  Tax 3002 

In  Re,  Use  of  Proceeds  of  1931  Park  Bonds  for 

Expense  of  Moving  Boating  Club  Builaings  at 

Aquatic  Park 3004 
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CIVIL  SERVICE  COAausSIOI'f  - 

Sec. 151  Charter  -  Salary  Standardization 
RecojTirnendations  referred  to  Board  of 
Supervisors  


.990 


Appointment  of  Reclstered  Imrse  who  has 
Served  Six  Months  Period  before  .Jisniis sal. 2008 

Increase  in  Compensations  of  i^mplo^^ees  as 
Provided  for  in  1937-1938  Budget  and 
Appropriation  Ordinance  &  Saraly  Ordinance  .2020 

Sick  Leave  to  Members  of  Fire 

and  Police  ^departments 2034 

Civil  Service  Coramlssion  ma^  Effectuate 
Terms  of  Charter  Amendment  Sec. 147.1  by 
Modifying  its  Rules  -  Charges  for  Privilege 
of  Inspection  to  be  Placed  by  Board  of 
Supervisors 2040 

Reinstating  Employee  who  Resigns  when 

Mentally  Unsound 2046 

Sick  Leave  Luring  Illness  Incident  to 
Operation  Performed  under  Direction  of 
Industrial  Accident  Commission 2052 

Increasing  Compensation  of  Employee 

Over  that  Received  by  Department  Head 

as  Provided  in  Charter 2056 

Consolidation  of  Civil  Service  Lists  .  .  .  2065 

Appointment  of  Policemen  under 

1937-38  Budget  2071 

Standardization  of  Salaries  under  1938 
Scnedule  Submitted  by  Civil  Service 
Commission .     .    .2079 

Salaries  of  Civil  Service  Employees 

Employed  Prior  to  Jan. 1.1931  . 2084 

In  Re,  Y/ho  Shall  Act  as  Appointing 
Officer  under  the  Police  Commission, 
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COUUTY  VifELFAKE  DEPARTMENT  - 

Legal  Duty  of  V»lfe  to  Support  HuslDand 
from  Separate  Property  Acquired  through 
Device  or  Bequeath 997 

Validity  of  Mexican  Divorce  Obtained 

upon  Vi/rltten  Application 999 

Deduction  of  Amounts  Received  as  Lodge 
Benefits  from  Old  Age  Security  Allowance   1001 

Right  to  File  Lien  Against  Separate 

Property  of  Wife  for  Aid  Given  to 

Husband 2009 

Legal  Right  to  Deduct  from  Indigents 

Amoiint  Received  londer  Old  Age   Security 

Act  for  overpayments  made  by  Emergency 

Relief  Administration  2012 
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CITY  PLANNING  COmiSSIOI-  - 

Billboards  -  Can  Same  be  Erected  in 

First  ant  Second  Residential  Districts  ....   1002 

Can  Property  Zoned  for  Light  Industrial 

use  be  used  for  Bottling  -v'otks 1003 

Withdrawal  of  Dismissal  of  Application 

for  Zone  Change 2060 


CITY  ATTORNEY  - 


City  Attorney  cannot  Represent  the  iiealth 

Service  Board  in  i.-egal  Matters;   it  must 

procure  Private  Counsel 2099 
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COUUTY  CLERK  - 

Interpretation  of  Sec. 89  Civil  Code  ....   986 

Pee  to  be  Charged  by  County  Clerk  in 
Guardianship  Matters  2066 


COUNTY  ROAD  PUI-TD  - 


In  Re  Appropriation  from  County  Road  Fund 
for  Oiling  Non-Accepted  Streets  in  Hunter's 
Point  District... 30oo 
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CIVIL  CODE  - 


CHARTER  - 


Interpretation  of  Section  89 986, 


Section  151  Authorizes  Civil  Service 
Commission  to  submit  to  Board  of  Supervisors 
Salary  Standardization  Recommendations  ....  990 

Charter  Amendment  Sec.  147,1 

Civil  Service  Commission  may  Effectuate 

Terms  of  by  Modifying  its  Rules 2039 

Increasing  Compensation  of  Employee  over 

that  received  by  Department  Head  as 

Provided  in  Charter 2056 

Section  35  of  Charter  -  Discretion  of 

Chief  of  Police  in  Granting  or  Revoking 

Permits  vinder  same 2062 

Section  88  of  Charter  and  the  Purchaser 
of  Supplies 2082 

Does  Sec,  98  of  Charter  Transfer  the 

Shops  and  Personnel  Assigned  Thereto 

nov/  under  the  Park  Commission  to  the 

Purchaser  of  Supplies  2092 

Does  Sec.  88  of  the  Charter  authorize 
the  Purchaser  of  Supplies  to  sell  un- 
called for  effects  of  Deceased  persons 
in  the  place  and  stead  of  the  Coroner?...  2095 
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CHIEF  AmiNISTRATIVE  OFFICER  - 

Allowance  to  Market  Street  Railway 

Company  for  Removal  of  Railway  Tracks 

on  Nine  teen  til  Avenue 2047 


COMMERCIAL  PURPOSES  - 


Right  to  use  Ground  Floor  of  Three-Story 

Frame  Apartment  Building  for  Coinmercial 

Purposes 2001 


COASTING  - 

Coasting  on  Public  Streets 2036 


GAMP  FOR  CHILDREN  -  WPA 


Liability  of  City  for  WPA  Camp  for  Children 

When  Camp  is  Supervised  by  Recreation  Comm,  ,  .   2011 


CONTRACT  - 

Payment  to  McDonald  &  Kahn  on  Richmond 

Sewer  Contract  v^hen  unsettled  Claims 

for  Damages  are  Pending 2041 


CONTRIBUTIONS  - 

Can  Public  «Velfare  Commission  make  Contributions 
for  the  Support  of  an  Indigent  who  has  not  the 
Residential  Qualifications  Required  by  Act  .  .  .  2062 

Contributions  by  Public  Utilities  Coimn. 

for  Exyilbit  at  Golden  iate  Exposition  ....    2085 

COBSOLIDATION  - 

Consolidation  of  Civil  Service  Lists  2065 
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COMPENSATION  - 

For  Platform  Men  j.'urino;  Period  of  Trainlncr 


.  2081 


COAST  GUARD  - 


CORONER  - 


CONCESSION  - 


Granting  to  Coast  Guard  Portion  of 
Mills  Field  Airport  


2087 


Does  Section  88  of  the  Charter  authorize 
the  Purchaser  of  Supplies  to  sell  uncalled 
for  effects  cf  Deceased  Persons,  in  the 
place  and  stead  of  the  Coroner?, 


2095 


In  Re,  Concession  of  Restaurant  at 
Airport,  at  Mills  I'^ield 


3003 
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DIRECTOR  OF  PUBLIC  WORKS  - 

Right  to  use  Groxmd  Floor  of  Three  story 
Frame  Apartment  Building  for  Commercial 
Purposes 2001 

Title  to  8th  Street  at  Division  and 

Rhode  Island  Streets  lost  to  City  ,  .  .    2004 

Applicability  of  Ordinal  ce  Ivo.11,086 

to  a  Lessee  of  State  Property 2045 

Applicability  of  Ordinance  1^0.11.086 

to  a  Lessee  of  State  Property 2057 


DEBT  - 


In  re  Bond  Debt 2031 


DOCTORS  - 


Insuring  Doctors  against  Liability  . 


2039 


DISPOSITION   OF   BALAliCES 

In  Specific  Appropriations  Existing 
at  the  end  of  Fiscal  Year  


2044 


DEED  - 


Indexing  Deed  wherein  Grantor  is 

Described  as  "Mary"  and  signs  same  May"  2049 


DEDUCTION  - 


From  Old  Age  Pension 2048 


-  ayiflojf  ouaui  "io  flOToaflia 


lOOS 

T  lo  ic 

ot-j   6  8 IX  o:t  J-jrfglfl 
,    .    eaeoqicr*! 

AOOS 

o;t   elctIT 
lel  QbodR 

a^02 

d80.IX,oH  eorcnxfciO 

lo 

•^:t  Jt  11  da  0 1  IqqA 

•r.     at, '.-.,:.:     c,     Oct 

V50S 


aao.ii 


99S38J    B    0;J 


(0''_.    SI   nl 


950  V 


-   ciKOTOOG 


'Ilnt'IJ  ctsnxe^ii   2'ioctooG  snlrujanl 


i'l'Og 


.3ll'IS0<I£ia 


IxS   anolidliqoic ^  _       — 

.    .    ibqY  Xfloel'K    io  one   ofi?   d-a 


e^02      "vfi 


-  aaaa 


-  woiTOUuaa 


.    .    ciosaae^   egA  MC  noi*? 


DUES  - 


Membership  Dues  in  Associations 

Participated  in  by  Bd.  of  Suoervisors  ....     2059 


DECISION  - 

Effect  of 

Decision  of  U.S.  District  Court  in 
Hetch  Hetchy  Litigation  of  1938-39  Tax  Rate.  .  .   2088 
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EDUCA'nOlI  -   BOARD   OP   - 

Adoption  of  Salary  Schedulee 2003 

Is   Teacher  Onnl  V/ilson  a  Substitute  or 
Probationer 2006 

ELECTRIC    SICxN  - 

In  Violation  of   Ordinance  No.    11.0818    .    .    2083 

ELECTRICITY  -   DEPARTMENT    OF    - 

Electric   sign  in  Violation  of  Ordinance 

No.    11,0818 2083 


EMPLOYEES  - 


.Qualifications  of  Employees  of  the 

City  and  County  of  San  Francisco 2035 

Reinstating  Eraployee  who  resigns  when 
Mentally  Unsound  - 2046 

Increasing  Corapensation  of  employee 

over  tiiat  received  by  Department  Head 

as  Provided  in  Charter 2056 

Employees  Working  for  Water  Department 
Outside  City  and  County  have  Residen- 
tial Qualifications  to  Participate  in 
Civil  Service  Promotive  Examination  ,  ,  .  2095-i- 


EXAMINATION  - 


Grand  Jury  Examination  of Books,  Records 

and  Accounts  of  Officers  of  the  County  ,   2024 
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FIRE  DEPARTMENT  - 

Permit  Fee  Payable  by  Corporation, 

Name  of  Vi/hich  has  been  Changed  In 

Accordance  with  Law  , 2005 

Appointment  of  Chief  Operator 

Fire  Department 2007 

ilenev/al  of  Application  for  Permit  within 

One  Year  of  .Prior  .L»enial 2017 

Commissioners  - 

Powers  and  Duties  of  Fire  Department      ^..^ . 
\mder  Provisions  of  Ordinance  #3,0411.  .   2014 

Chief  iingineer  - 

Application  for  Parking  Permits 2028 

Sick  Leave  to  I.lembers  of  Fire  ijept.  .  .  .2054 
FIRE  COMMISSION  - 


Creation  of  Positions  by  Ordinance  to 

have  Charge  of  Bureau  of  Fire  Prevention 

and  Public  Safety 2067 
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PEE  - 


Permit  Fee  payable  by  Corporation, 

Name  of  which  has  been  changed  in 

Accordance  with  Law 2005 

Pee  to  be  Charged  by  County  Clerk  in 
Guardianship  Matters 2066 

FIVE  DAY  TWEEK 

In  Re  Ordinance  Authorizing  Heads  of 

Departments  to  Provide  for  a  five  day 

week  for  employees,  when  practicable.  ••   2094 

FINAIICE  COMMITTEE,  BOARD  OF  SUPERVISORS  - 

In  Re,  Acceptance  of  Check  Tendered  by 

Market  Street  Railway  Company  in  payment 

of  Franchise  Tax 3002 

PRAIICHISE  TAX   - 

In  Re,   Acceptance  of   Check   Tendered  by 

Market  Street  Railway  Company  in  Payment 

of  Franchise  Tax 3002 
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GOULART  WELL 

Public  Utilities  Commission  Obligated 
to  oupply  15000  Gallons  of  \'/ater  to 
Goulart  .Veil 2015 

GOLDEN  GATE  INTERNATIONAL  EXPOSITION  - 

Loan  of  Statue  of  Dr.  Sun  Yat  Sen  to  the 

Golden  Gate  International  Expocitlon, , . . . , 3005 


GARBAGE  - 


1,  Withdrawal  of  signatures  or  names  by 
Garbage  Producers. 

2.  Department  cf  Public  Health  not  affected 
by  injunction  proceedings  between  private 

part  ie  s 3007 
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HEALTH  DEPARTMENT  - 


Retail  Meat  Dealers  who  Com  Beef 
incidental  to  the  sale  of  Fresh  Meat 
Not  Subject  to  Fee  required  of  Persons 
Manufacturing  Food  Products ,  995 

Application  for  Permit  to  Collect  Refuse  .2030 

Refuse  Collector  need  not  Remove  Refuse 
unless  Coiipensated 2090 

Pasteurization  of  Certified  Milk  ....   2093 

In  Re,  1,  v;ithdrawal  of  signatures  or 
names  by  Garbage  Producers. 

2.  Department  of  Public  Health 
not  affected  by  injunction  proceedings 
between  private  parties  3007 


HEALTH  SERVICE  BOARD  - 


Inspection  of  Records  of  Health  Service 
Board  


2037 


Employees   of  Health   Service   System  are 

not   Employees  of   the   City  and  County  of 

San  Francisco  and,    tha>efore,    are  not 

entitled  to  membership  in  Retirement 

System 2097 

City  Attorney  cannot  Represent  the 

Heal  til  Service  Board  in  Legal  Matters; 

it  must  procure  Private  Counsel  2099 


HETCH  HETCPH"  - 


Passage  of  Supplemental  Appropriation 

Ordinance  to  Finance  Hetch  Hetchy 

Litigation 2072 

Effect  of  Decision  of  U.  S,  District 

Court  in  Hetch  Hetchy  Litigation  on 

1938-39  Tax  Rate 2089 
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ao- 


■::\j:i        .      . 


HOLY  CROSS  CEIAETERY  - 


Pipe  Line  Easement  in  Holy  Cross  Cemetery 
and  Right  of  Public  Utilities  Commission 
to  Provide  Piinds  to  change  Location  of 
Water  Main 1009 


HOUSING  AUTHORITY  - 

San  Francisco  Housing  Authority 2070 

HUNTERS  POINT  DISTRICT  - 

In  Re,  Appropriation  from  County  Hoad 

Fund  for  Oiling  Non-Accepted  Streets 

in  Hunters'  Point  District  3000 


INSPECTION  - 

Inspection  of  Records  of 

Health  Service  Board  2037 


INSUiiAMChi  - 

Insuring  Doctors  against  Liability  .  .  2039 


INJURY   - 

Injury  to  Pedestrian  from  Slipping 

on  Sidewalk  Constructed  with  Terrazzo  .   2058 
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JURY  COtailSSIONER  - 


Payment  of  Expense    Incurred  by  Jury 

Conuniss loners   in  opposing  l.lotion  to 

Quash  the  r  anel  of  Jurors 

for   1957 1005 


PORS^IArJ   -   GRAND  JURY". 


Grand  Jury  Examination  of  Books, Records  & 

Accovmts  of  Officers  of  the  County 2024 


JUDGMENT  - 


Payrient "  of  Judgment  in  Favor  of 

George  S.  Grim,  et  al 2074 
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LIABILITY  - 


LICENSE  - 


Liability  of  California  Street  Railroad 
Coiapany  for  Inprovement  of  California 
Street 987 

Liability  of  City  for  a  WPA  Camp  f  or 

Children  v/hen  said  Camp  is  Supervised 

iDy  Recreation  Coiarriission  . 2011 

Liability  to  a  Blind  Invitee  on 

Municipal  Railway ,  ,   2025 

Street  Lighting  Cost  of  Dimsmuir, 
Sweeney  and  Colby  Streets  not  charge- 
able to  City 2018 

Insxiring  Doctors  against  Liability  ...  2039 


Payment  of  License  Fees  wiaen  amount  of 
License  has  been  changed  by  Amendatory 
Ordinance 2043 


LIEN  - 


Right    to    Pile  Lien  Against  Separate 
Property  of  Wife   for  aid  given   to 
Husband   


2009 


LIQUOR  - 


Can  Board  of  Supervisors  Regulate  the 
Local  Closing  Hours  of  Places  Dispensing 
Liqiior 996 


M\Ux     XU 
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IvIANAGER   OP    PrBLIC    UTILITIES   - 


Extension  of  Time  on  Contract  for 

Increasing  Height  of  O'StLaughnessy  Dam  ....   1006 


United  Railroads  of  San  Francisco 

Contract  of  1918  in  effect 1007 

Public  Utilities  Goimnission  Obligated  to 

Supply  15000  Gallons  Vifater  to  Goulart  Well.  .  .  2015 

Street  Lighting  Cost  Dunsmuir, Sweeney  & 

Colby  Streets  not  Chargeable  to  City 2018 

Submission  of  Bid  by  Department  Public 

Works  for  Alterations  to  Service  and 

Main  Switchboard  in  City  Hall 2080 


MEAT  DEALERS  - 


Retail  Heat  Dealers  who  Corn  Eeef 
incidental  to  the  sale  of  fresh  meat 
not  subject  to  fee  required  of  Persons 
Manufacttiring  Heat  Pood  Products 995 


MEETING  - 


Meeting  of  Board  of  Permit  Appeals 
Vi/hen  one  Member  is  Absent 2077 


MILLS  FIKLD  - 


MILK  - 


Granting  to  Coast  Guard  Portion  of 

Mills  Field  Airport  ....       2087 

Concession  of  Restaurant  at  Airport 3003 

Pasteurization  of  Certified  r.'iilk 2093 
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MUIxlIGlPAL  RAILWAY  BASEbALL  TEAM  - 

Payment  for  Inter-league  Baseball  Pees  and 
Payment  for  Expense  for  Replacing  Uniforms 
used  by  Municipal  Uailway  baseball  Team  ....    2088 

I.1ARKET  STREF.T  RAILWAY  COMPANY  - 

In  Re,  Acceptance  of  Check  Tendered  by 

Market  Street  R  allway  Company  in  Payment 

of  Franchise  Tax 5002 
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NIGHT  CLUBS  - 


Regulations  Concerning  Existing  Night 

Clubs 2052^ 


NON-ACCEPTED  STREEl'S  - 


mSRSE  - 


In  Re,   Appropriation  from  County  Road 

Fund   for  Oiling  Non-Accepted  Streets 

in  Hunters'  Point  District  300O 


Appointment  of  Registered  Nurse  who  has 
Served  Six  Months  Period  before  Dismissal  2008 


0. 


OLD  AGE  SECURITY  ACT  - 


Legal  Right  to  Deduct  from  Indigents 
amovint  Received  under  Old  Age  Pension 
Act  for  Overpayments  made  by  Emergency 
Relief  Administration  2012 


OLD  AGE  SECURITY  ALLOV/AKCE  - 


Deduction  of  Amoiints  Received  as  Lodge 

Benefits  from  Old  Age  Security 

Allowance 1001 


GRDINAI'^CE  - 


Payment  of  License  fees  when  Amount  of 
License  has  been  changed  by  Araendatory 
Ordinance 2043 

Applicability  of  Ordinance  lio.  11.086 

to  a  Lessee  of  State  Property 2051-|- 

Passage  of  Supplemental  Appropriation 
Ordinance  to  Finance  Hetch  ^etchy 
Litigation 2072 

Electric  Sign  in  Violation  of 

Ordinance  IIo.  11.0818 2083 


ORPHAN  CHILD  - 


Definition  of  Phrase  in  Pension  Pro- 
visions of  C]riarter 989 


O'SHAUGHKESSY  DAM  - 


Pipe    Line  Easement   in  Holy  Cross  Cemetery 
and  Right   of    Public   Utilities   Coirjnission 
to   provide  Funds    to    change   Location  of 
Water  ivlain 1009 

Completion  of  Payment    to    Transbay 
Company  on  Contract   for  Enlargement    of 
O'Shaughnessey  Dam   2086 


■J.   Q  oi 


p. 


PARK  COMMISSIONERS  - 


PERISTON  - 


PERI-lIT  - 


Park  Commission  has  Authority  londer 
Section  41  of  Charter  to  Lease  sub- 
surface area  of  Union  Square  Park  for 
Automobile  Parking  Station  . 2055 

In  Re,  Use  of  Proceeds  of  1931  Park 
Bonds  for  expense  of  Moving  Boating 
Club  Buildings  at  Aquatic  Park 3004 

Loan  of  Statue  of  Dr.  Sun  Yat  Sen  to 

the  Golden  Gate  International 

Exposition 3005 

Sale  of  Alta  Plaza  Square 3006 


Pension  Provisions  of  Charter  -  Defining 
Meaning  of  Plirase  "Orphan  Child"  used 
therein 989 


Renewal  of  Application  for  Perrsiit 
v/ithin  one  year  of  Prior  Denial  thereof 
when  said  Denial  was  made  Prior  to 
effective  date  of  Ordinance  3.04166  .  .  2017 

Parking  Permits  -  Application  for  .  .  ,  2028 

May  Coasting  be  Permitted  upon  Public 
Streets 2036 

Discretion  of  Chief  of  Police  in  Grant- 
ing or  Revoking  Permits  under  Sec,  35 
of  Charter 2062 


PERMIT  APPEALS  -  BOARD  CP  - 


Meeting  of  board  v/hen  one  Member  is 

Absent 2077 


PLATFORM  MOilN   - 


Compensation   for  Platform  Men   during 

Period  of  Training 2081 


PLAYGROUIID  - 


itXLto   Damages  from  Athletic  Activity 

Taking  Place  In  Public  Playground  .  .  .  2038 


POLICE  COmiSSIOKERS  -  BOARD  OF  - 

Standing  of  John  E,  Curley  who 
Resigned  for  the  Purpose  of  Accepting 
Employment  in  the  Department  of  Public 
Health  - 2075 

Bail  Bond  Brokers 2096 

In  Re,  who  Shall  Act  as  Appointing 

Officer  under  the  Police  Commission  ,  .  3001 


POLICE  DEPARTI.1ENT  - 

Section  597c  of  Penal  Code  not  now 

in  effect 995 

Interstate  Carriers  not  r^uired  to 

Furnish  Bond  Under  Ordinance  5118  .  .  ,  2002 

Right  of  Police  Commissioners  to  Proceed 

in  Certain  Cases  Already  Initiated  by 

Prior  Commissioners 2016 

Right  of  Comriiission  to  Grant  a  Rehearing 
of,  or  Modify  a  Judgment 2019 

May  Coasting  be  Permitted  upon  Public 
Streets 2036 

Discretion  of  Chief  of  Police  in  grant- 
ing or  Revoking  Perraits  xander  Sec,  35 
of  Charter 2062 

Appointment  of  Policemen  under  1937-38 
Budget 2071 


POLITICAL  CODEf. 

Interpretation  of  Redemption  Amend- 
ments to  Political  Code  as  passed  by 
1938  Special  Session  of  Legislature  -  .  2078 


^ariO  'io 


POSITIONS  - 


Creation  of  Positions  by  Ordinance  to 

have  ctiarge  of  Bureau  of  Fire  Prevention 

and  Public  Safety 2067 


PROPERTY  - 


Can  Property  Zoned  for  Light  Industrial 
District  be  used  for  Bottling  Works  ,  ,  ,  1003 

LegeQ.  Duty  of  Vvlfe  to  Support  Husband 

from  Separate  Property  Acquired  by 

Devise  or  Bequeath 997 

Whether  Certain  Property  shall  be 

Assessed  as  Personal  or  as  Improveinent 

to  Realty 2058| 


PUBLIC  UTILITIES  COMMISSION  - 

Liability  for  carrying  Blind  Persons 
on  Mvmlclpal  Railway  Without  Payment 
of  Pare 2025 

Pipe  Line  Easement  Koly  Cross  Cemetery   1009 

Obligated  to  Supply  15000  Gallons  of 

Water  to  Goulart  Well 2015 

Commission  may  Accept  Gasoline  and  Oil 
Consignment  for  Sale  at  San  Francisco 
Airport 2027 

Rights  of  Public  Utilities  Comraisslon  to 
Share  Expense  of  Moving  Trolley  Poles  on 
Market  Street 2064 

Contribution  by  Public  Utilities  Comm- 
ission for  Exhibit  to  be  Constructed  and 
Maintained  at  Golden  Gate  International 
Exposition  2085 

Completion  of  Payment  to  Transbay  Con- 
struction Company  on  Contract  for  En- 
largement of  O'Shaughnessy  Dam 2086 

Employees  Viforklng  for  Water  Department 
outside  City  and  County  have  Residential 
Qualifications  to  Participate  in  Civil 
Service  Promotive  Examinations 2095J 

Granting  to  Coast  Guard  Portion  of 

Mills  Field  Airport 2087 

In  Re,  Concession  of  Restatirant  at 

Jlirport  at  Mills  Field 5003 


PUBLIC   UTILITY  COJ.II.IITTEE   OF  BOARD   OP  SUPERIVSORS   - 

In  Re,  Acceptance  of  Check  Tendered  by 

Market  Street  Railway  Company  In  Payment 

of  Franchise  Tax 3003 


PUBLIC  WORI^  -  DEPARTMNT  OP  - 

Liatllity  of  California  Street  Railroad 
Company  for  i;nproveinent  of  Street  ....  987 

Superintendent  of  Building  Construction 
Right  to  iiaintain  Basement  in  Six  Story 
semi-fire  proof  Apartment  Building  ,  ,  ,   2001 

Director  of  Public  Works  -  Applicability 

of  Ordinance  No.  11,086  to  a  Lessee  of 

State  Property 2051^ 

Board  of  Public  V»'orks  -  Rggulations 
Concerning  Existing  Night  Clubs  2053 

Injury  to  Pedestrian  frora  Slipping  on 
Sidewalk  Constructed  of  Terraaso  ....   2058 

In  Re,  Appropriation  from  County  Road 

Fund  for  Oiling  Non-Accepted  Streets 

in  Himters  Point  District 3000 


PURCHASER  OP  SUPPLIES  - 

Piirchaser  of  Supplies  is  sole  Contractor 

EjLcept  in  Li.iited  Cases  Enunciated  in 

Section  88  of  the  Charter 2082 

Does  Section  88  of  the  Charter  Transfer 
the  Shops  and  Personnel  Assigned  thereto 
now  Under  the  Park  Commission  to  the 
Purchaser  of  Supplies  2092 

Does  Section  88  of  the  Charter  authorize 
the  P\ir chaser  of  Supplies  ta>  sell  uncalled 
for  effects  of  Deceased  persons,  in  the 
place  and  stead  of  the  Coroner? 2095 
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QUALIPICATIOHS  - 


of  ijnployees   of  the   City  ond 

County  of  San  i''rancisco 2035 


RAILWAY  LINES  - 


Initiation  of  Proceedings  by  Board  of 

Supervisors  to  Acquire  Privately  Owned 

Railway  Lines  2013 


RAILWAY  TRACKS  - 

Allowance  to  liarket  Street  Ry.Co, 

Per  Removal  of  Tracks  on  19th  Ave 2047 

REINSTATEMENT  - 

Reinstating  Employee  who  Resigns 

\Vhen  Mentally  Unsound 2046 

REGULATIONS  - 

Regulations  Concerning  Existing 

Night  Clubs 2052i 


RECREATION  COMMISSION  - 

Liability  of  City  for  a  V/PA  Camp  for  Children 
when  said  Camp  is  Supervised  by  Recreation 
Commission 2011 

Auto  Damages  from  Athletic  Activity 

Baking  Place  in  Public  Playground  2038 

Section  88  oi'  Charter  and  Purchaser 

of  Supplies 2082 
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RECORDS  - 


Inspection  of  Records  of  Health 

Service  Board  2037 


RECORDER  - 


Indexing  Deed  wherein  Grantor  Is 

Described  as  "Mary"  and  signs  same 

"May" 2049 


REDEITPTION  AMElTDIvIEOT  S  - 


REFUSE  - 


Interpretation  of  Redemption  Amendments 

to  Political  Code  as  Passed  by  1938 

Speiclal  Session  of  Legislature 2078 


Application  for  Per  nil  t  to  collect  refuse  2030 


REGISTRAR  - 


In  Re,   Right    of  Pour  Supervisors    to 
Have   Printed  at  the  Expense  of  the   CLty 
printed  Arguiients   in  Favor   of  the   Pro- 
positions  Submitted  and   to   Cause   the 
Registrar  to   enclose   said  Arguments 
with  Sample  Ballots    ♦ 2096 


RESTAURANT  - 


In  Re,    Concession  of  Restaurant   at 

Airport   at  Kills   Field 3003 


RETIREUffillT   BOARD  - 


Retirement  of  School  Employees  at 

Age  of  Seventy 2034 

A  I'lajority  of  Members  of  Retirement 
Board  makes  a  Quorum  and  a  Majority 
of  the  Quorxom  is  Kecessary  to  Adopt 
an  Application  for  Death  Benefit;  a 
Tie  Vote  Is  not  a  Maj  orlty  Vote  ....  2073 


i^SCS 


RETIREIvIENT  BOARD  (con.)  - 


A  period  of  Seven  or   eight  months 
between  injury  and  incapacity  is  un- 
reasonable to  meet  requirements  of 
Section  166  of  the  new  Charter 
(Lucille  McDaniell)  2075a 

Employees  of  Health  Service  System 
are  not  employees  of  the  City  and 
County  of  San  Francisco  and,  therefore, 
are  not  enti  tied  to  membership  in 
Retirement  System 2097 
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SUPERVISOilS  -  BOARD 


Can  Board  of  Supervisors  iiegulate  the 

Local  Closing  hours  of  Places 

Disposing  of  Liquor 996 

Gasoline  Supply  Station  in 

Residential  District  2051 

Right  of  Board  to  Regulate  Uniforms 

and  Equipment  of  Police  Officers  998 

Initiation  of  Proceedings  by  Board  of 

Supervisors  to  acquire  Privately  Owned 

Railway  Lines  2013 

Passage  of  Supplemental  Appropriation 

Ordinance  to  Finance  Hetch  Hetchy 

Litigation 2072 

Effect  of  Decision  of  U.S.  District 
Court  in  Hetch  Hetchy  Litigation  on 
1938-59  Tax  Hate 2089 

Ordinance  Authorizing  Heads  of 

Departments  to  Provide  for  a  five  day 

week  for  Employees,  when  practicable 2094 

In  Re  Right  of  Pour  Supervisors  to  Have 
Printed  at  the  Expense  of  the  City 
printed  Arguments  in  Favor  of  the  Pro- 
positi on  s~'Submitted  to  Cause  the  Regis- 
trar to  Enclose  said  Arguments  with 
Sample  Ballots 2096 

In  Re,  Appropriation  from  County  Road 

Fund  for  Oiling  Non-Accepted  Streets 

in  Hunter's  Point  District 3000 

In  Re,  Acceptance  of  Check  Tendered 
by  I.Iarket  Street  Railway  Coir.pany  in 
payment  of  Franchise  Tax 3002 

Sale  of  Alta  Plaza  Square 3006 
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SALARY  - 


Section  151  of  Charter  Authorizes  Civil 
Service  Coinraission  to  Submit  to  Board 
of  Supervisors  Salary  Standardization 
Reconunendations 990 

Adoption  of  Salary  Schedule  2005 

Increase  in  Compensation  of  Employees  as 
Provided  in  1937-1938  Budget  and  Appropriation 
Ordinance  and  Salary  Ordinance  2020 

Standardization  of  Salaries  -  Emergency 
Appropriation  for  Civil  Service  Commission  .  .  .2022 

Sabbatical  Leave  Salary  when  Teacher  does 

not  remain  in  Service  Two  Years  after  Return  .   2023 

Salary  of  Paul  Lladsen,  Playground 

Director  during  Period  of  Suspension  2026 

Cases  in  v/hich  the  Board  of  Supervisors 

may  act  by  l/iotion  and  not  by  Ordinance 

or  Resolution 2029 

Standarization  of  Salaries  under  1938 
Schedule  Submitted  by  Civil  Service 
Commission 2079 

Civil  Service  Employees  Employed 

Prior  to  Jan, 1,1931  -  Salaries 2084 


J.XVXU 


SCHOOLS  - 


Retirement  of  School  Employees  at 

Age  of  Seventy 2033 


STATE  PROPERTY  - 

Applicability  of  Ordinance  No. 11. 086 

To  a  Lessee  of  State  Property 2057 


SICK  LEAVE  - 

To  members  of  Fire  &  Police  Departments  ....  2034 


During  Illness  Incident  £o  Operation 

Performed  vinder  Direction  of  Industrial 

Accident  Commission  2052 


SOCIAL  SERVICE  - 


Qualifications  for  Social  Service  Workers 

in  Public  "welfare  De^Dartment  of  3.F 2076 
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SITBJECTt     I&t«rpr4itatiaa  of  o«ctlon  69  of  th* 

iTll     odo  of  th«  ^tattt  of  California, 

QMtr  ^Irt 

In  r«»paa9<»  to  your  r«q\;i!08t,  I  i^iave  riadft  a  v»ry  careful 
analysis  of  Section  69  of  tiie  civil     odo  of  the  ^tata  of    alifopriia 
with  9 special  reference  to  tiie  nxaeSMr  of  days  tliat  mxat  elapse  be- 
tween the  day  of  flUjo^  the  applloatlon  for  a  xnarrlags  llcmise  with 
the  County  clerk,   to  iSam  day  the  license  imy  be  finally  Issued* 

OFIIiloN 

It  Is  ny  oplnlcm  tliat  In  the  oor^i^mtatlon  of  tl^  <3erlod 
of  ti£»  In  question  tiiree  full  days  must  elapse  between  1^  filing 
of  the  appllcatl(»i  and  tlie  issuance  of  tim  lleense.  the  first  of 
such  three  days  caoKienoing  at  midnight  foUoiflJ^ig  the  filing  of  the 
appXlcatlon* 

An  excellent  opinion  on  this  saoe  sub j act  iraitter  has  been 
r^iitoxHid  by  the  Hon*  u.  ;>•     ebb,  Attc»7ney  ^^eneral  of  the  '.^tate  of 
California,  in  wuieh  I  fully  coneur.     It  was  addressed  to  Hon. 
Franklin  ^vrart,  district  Attorney  oan  ^lateo  cotmty,  iiedvood  >  Ity, 
California,  dated  July  30,  1937,  and  reads  as  follows  t 

ml  ■ 

^1   have  before  sae  your  ocoBAinlcatlon  of  July 
29,  1^7,  enclosing  a  copy  of  an  opinion  ^^Iven  by  you  to 
the  County  -lark  of  yovir  'vounty  Intnrpretlns  section  69 
of  the  ivll  Code  as  anended  by  the  last  session  of  tlM 
Leglslatiu*e*  You  request  aiy  opinlcm  up<»i  the  questions 
which  you  have  tiiereln  answered. 

"in  your  opinion  you  state  that  you  lntez>pret 
Seetlon  69  of  tlie  ^ivll  Code,  as  amended,  to  require  that 
three  full  days  mist  elapse  bet»e«i  Uim   day  upon  v^ilch 
the  notice  of  Intention  to  apply  for  a  zoarrla^  llcen^  ie 
filed  with  tiie  Clerk  aiid  the  d£^  cm  wMch  tJie  license  is 
Issued*  You  also  express  tlie  view  ti^iat  ^.uridays  and  holl- 
di^ye  should  be  included  in  the  coiaputatlan  of  theee  three 

''Section  69  of  the  IvU  ode,  as  aiMnded  by 
the  last  session  of  tlie  legislature,  (Chapt'^T*  087  of  the 
Laws  of  1927),  provides 

'Application  for  a  aMUcrlags  lleease 
must  be  aede  liy  the  parties  to  the  isarrla^  at 


«iiJ[  y;*tmtamt 


^i«k.  ms!  -^  taft  «id»  «^' «jl«i 


nb  col  nM«^ 

•C3  TiMWO   «« 


rs^tnti  -   s>fclJ^s.  r. .    .:*   ;  hum  oA. 
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Xenat  threo  days  and  not  riore  than  thirty  days 
lK»ror«  the  lic«na«  slmll  bo  iasuad*     X£s»idlat«- 
Xy  upon  peo«lpt  or  an  application  for  a  lic«no* 
tha  County  Clerk  ^uill  hava  the  pairbies  z*ecord 
in  a  book  icept  for  the  pxjrposa  notice  of  intent- 
ion to  raarry,  and  ajTter  tt^  eiKPlratiCTx  of  thrae 

day*  and  not  laore^  pPH'^  ,^,^'4^^'^^  ^l^'^  ^^^  t^PP-*-.^" 
cAtlon  and  a  latins  of  noUioe  of  intention  to 
mrryj  tiihe  ciartc  may  iasue  si^ela  lieenaa  to  marry.' 
(ITnderecoring  oturs.) 

"it  will  be  noted  that  ttie  langwage  of  that  pro- 
vision is  *  after  the  expiraticai  of  three  days  ^  *  *  after 
application  »  '>  ^  ♦'^  Um  uierk  nay  iaaue  tl*  Xic«»«* 
-liiia,  in  ray  ox>ini<Mi,  refers  to  a  period  of  three  full  days 
aad  in  tlia  coutputaticMA  of  triat  .period  of  ti<:ifi  tiie  day  upon 
adxiah  tlie  application  is  rmde  is  not  to  be  included. 

•Section  SZS9  of  th»  Political  c  ode  defines  a 
day  as   'the  period  of  tl>^^  between  any  midnight  and  tbm 
loidnl^t  following*.     If  a  license  could  be  iamied  on 
the  thix^  dej  followSjog  the  day  of  application  there 
would  not  have  elapsed  a  period  of  three  days  as  de« 

ined  by  the  tode  but  only  tt»o  days  and  a  porticai  of  a 
day.     The  provision  in  Section  69  is  not  to  the  effect 
ti^t  a  license  imy  issue  thrs«  days  after  application 
but  that  a  license  niay  issue  after  the  expiraticm  of 
three  days  after  tlte  amplication. 

"It  has  been  tield  that  tlie  term  'after'  as 
ussd  in  2  Geo.  II  C.  23«  i^eotion  23  declarin^s  that  no 
atttxmey  shall  conmence  an  aoticai  for  Ms  fees  until 
tlie  expiration  of  one  month  after  lie  shall  have  deliv- 
ered hia  bill«  raeans  thirty  days,  e^o^luslve  of  the  day 
on  which  the  bill  waa  delivered.     t>lunt  ▼.  Healop,  8 
i^ol*  and  ia.  577. 

"Ths  word  "after'  as  used  in  i?»esB.  Lavs 
1840,  p,  334,  Section  Ji4  proiilbitinfl  the  issuance 
of  a  Pi.  I'a.  xintll  after  tiie  expiration  oi"  tiiirty 
days  from  the  entry  of  Jud^aent,  was  construed  to  ex- 
clude the  day  on  viiloh  the  judgnent  waa  rendered. 
(■OB8:«rcial  iisnlc  of  uswego  v.   Ives,   (N.  y.  ii  hill  366). 

*ln  tSne  cooputatlon  of  tisie  it   Is  ttio  ruls 
to  exclvide  the  flut  day  unon  which  an  act  is  done  wtiers 
it  can  be  done  at  any  tine  on  that  day  and  to  require 
full  days  thereafter  to  elapse  in  determiniix^  a  period 
of  tis«  to  run  'after'  a  certain  nunber  of  days,     'iluas 
it  has  been  imXd  that  whers  tiM  day  of  deijand  is  exclud- 
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ed  t»«lv«  full  days  ^lust  ]^»a  before  the  tleoe  *aft«r 
twelTi»  days*  can  be^ln  to  run* 

Finlaaosi  v*  ahadd,  109  Me.  323^  04  Atl.  409« 

r>«o  alsot 

Holt  V.  Richardaon,  134     a,  S87,  Q7  o,     ..  798. 

"To  illustrate  siy  vieva  by  z^feranee  to  particular 
days«  I  will  assune  that  an  application  naa  imde  on  July 
29tku     Tho  first  day  upon  whioh,   in  txj  opinion,  the  ii- 
cenae  could  be  issued  «ovJ.d  be  Tues^tay.  August  2nd* 

"And  assiisiing  anotliar  exaiaple  -  IT  the  application 
vaa  oada  on  Mcmday,  Axi^st  Ist^  ti-m  first  day  upon  which 
tin*  lie^isa  could  be  Issued  would  be  i  ridoy,  Au^nt  5th. 
igaln,  if  the  application  was  n«de  on  s^^edneaday,  August 
3rd,  the  llcensa  nigjbt  be  issued  on  Au£:ni3t  7th  if  timt 
day  was  a  day  uptai  which  the  County  Clerk's  office  open, 
but  as  tlmt  day  la  a  ^uzsday  as  a  practical  riatter  the 
lioanaa  could  not  be  obtained  until  z^onday,  the  8th. 
It,  hewsTer,  the  application  was  s&da  oa  Thursday, 
August  4th,  Uie  licena*  mi^t  be  Issued  <m  Monday, 
ibugust  8th. 

"t^^dinarily  Sundays  and  holidays  are  to  be  ex- 
cluded in  the  e(xaputation  of  tirje  v^ien  tiie  day  upon 
vdileh  an  act  Ls  to  be  perfortaed  falls  on  such  x^unday 
or  holiday.     A  Cunday  or  a  holiday  ne-wsr,  howsTsr. 
alters  tiie  calculation  of  a  period  of  tim*  when  it  is 
at  the  beijlnuins  or  in  the  middle  of  a  i>©riod.     In  tb» 
present  instance  if  the    iiinday  or  holiday  is  tlic  last 
day  oJP  the  tliroe  day  i>erlod  I  do  not  believe  it  affects 
the  calculation  of  the  i^eriod  of  tijs«  in  any  way* 

*It  is,  therefore,  lay  opinion  tliat  In  the  coiaimta- 
tion  of  the  period  of  tljae  in  question  three  full  days 
oust  slapse  between  the  application  and  the  Issuanee 
of  the  license,  tim  first  of  such  three  days  oocBOSttcing 
at  rddnight  following  tt»  application. 

"In  conclusion  I  will  siigsest  liiat  a  compliance 
with  the  Tiews  easpressed  in  this  onirxioa  would  obviate 
any  qioestion  as  to  the  legality  of  the  natter.      here- 
as,  if  tlie  lieens*  were  issued  upon  the  tliird  day  and 
the  court  should  hereafter  hold  that  t^ireo  full  day* 
wer«  required,  ther«  mieht  be  a  question  aa  to  the 
validly  of  3\ich  marriais*" 

„_.  li«.p.<.tfully,  ^^^  ^^^^^ 
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January  22,   1937 • 

SUBJECT:  In  re  Liability  of  California  Street 
Railway  Company  for  Improvement  of 
Cal  If ornla  Street  west  of  Presidio 
Avenue • 

Dear  Sin 

I  have  your  letter  asking  that  I  advise  you  aa  to  whether 
the  railway  company  or  the  City  la  llaole  for  the  cost  of  tue  repaveraent 
between  street  railway  tracks  on  California  Street  and  two  feet  either 
side  thereof,  west  of  Presidio  Avenue* 

OPINION 

The  tracks  on  California  Street,  west  of  Presidio  Avenue 
as  far  as  Maple  Street  were  constructed  iinder  a  franchise  granted  by  the 
Board  of  Supervisors  to  Adolph  Sutro  on  July  2,   1894.  The  terra  of  the 
franchise  was  fifty  years,  and,  therefore  this  franchise  would  not  have 
expired  until  1944.  However,  it  is  one  of  the  franchises  which  was 
absorbed  in  the  permit  Issued  to  the  Market  Street  Railway  Company  under 
the  charter  amendment  of  1931. 

It  Is  provided  in  this  amendment  that  wherever  a  holder 
of  a  franchise  avails  Itself  of  the  privilege  of  exchanging  ?jhe  franchise 
for  an  operating  permit,  that  all  of  the  conditions  of  the  franchise 
would  be  written  into  "he  permit. 

In  the  original  franchise  gi^anted  for  the  portion  of  California 
Street  above  mentioned,  it  was  provided  as  follows: 

"Wherever  any  street  or  part  of  a  street  over  which 
this  franchise  Is  frranted  shall  be  ordered  Improved 
or  re improved  and  the  work  of  improving  or  re Improv- 
ing such  street  shall  be  let  by  contract  by  the 
Board  of  Supervisors  or  other  governing  body  of  this 
city  and  county  the  portion  of  said  street  occupied 
or  to  be  occupied  by  the  track  or  tracks  of  the 
grantee  or  grantees  of  this  franchise,  between  the 
rails,  between  the  tracks  and  for  two  foet  on  either 
side  of  the  tracks  laid  or  to  be  laid,  shall  be  let, 
together  with  the  rest  of  the  street  or  streets,  and 
the  grantees  their  successors  or  assigns  shall  be 
held  liable  from  and  after  the  passage  and  approval 
of  this  order,  or  the  payment  of  the  cost  of  said 
improvement  or  relmprovoment ,  viiich  cost  shall  be 
assessed  in  the  proportion  for  the  work  done  between 
the  rails,  between  the  tracks,  if  there  be  more  than 
one  track,  and  for  two  feet  on  either  side  of  the 
track  or  tracks,  to  the  work  done  upon  the  enblre 
width  of  the  street  or  streets  so  Innroved  or  re- 
improved,  and  said  cost  shall  be  collected  in  the 
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manner  provided  for  tho  collection  of  other 
street  assessments,  and  shall  become  a  lien 
upon  the  roadbed,  rolling  stock  and  franchise 
of  said  road," 

It  appears  to  me  that  the  provision  above  quoted  was  a 
definite  part  of  tho  contract  entered  Into  between  the  City  and 
County  of  San  Francisco  and  ivir.  Adolph  Sutro,  as  the  franchise  ran 
not  only  to  Mr,  Sutro  but  also  to  his  successors  eund  assigns,  this 
particular  provision  became  binding  upon  the  Market  Street  Railway 
Company  when  that  company  acquired  the  right  to  operate  oars  over 
this  particular  portion  of  the  street. 

This  being  the  case,  vihen   the  company  availed  itself  of  the 
privilege  of  the  1931  amendment  to  the  Charter  and  obtained  an  oper- 
ating permit  to  operate  cars  over  this  particular  portion  of  the' 
street,  this  particular  provision  of  the  franchise  was  carried  into 
their  permit  and  the  company  accepted  the  permit  subject  to  this 
condition. 

This  particular  provision  was  written  into  the  franchise 
in  so  many  words  and  not  by  reference  to  any  statute  and,  therefore, 
irrespective  of  the  fact  of  any  statute  which  places  the  liability 
on  the  ovmer  of  the  franchise  to  pave  between  railroad  tracks  having 
been  repealed,  t?ie  question  of  repeal  cannot  enter  into  the  present 
controversy,  for  the  reason  that  the  franchise  to  Mr,  Sutro  dealt 
with  no  statute  but  contained  an  absolute  condition  that  he  would  do 
certain  things, 

ITiereforo,  as  long  as  any  person  continues  to  avail  him- 
self of  the  privileges  of  the  franchise  he  Is  bound  b   these  condi- 
tions and  you  are  advised  that  the  cost  of  paving  between  the  rail- 
road tracks  on  California  Street  and  for  two  feet  on  either  side 
thereof,  is  an  obligation  v/hich  must  be  borne  by  the  person  or 
company  enjoying  the  privileges  of  the  franchise. 

If,  upon  demand,  the  person  who  is  operating  this  railroad 
falls  to  comply  with  your  request  to  make  the  neceEsary  improvements, 
you  are  Justified  in  making  him,  and  collecting  the  amount  due  from 
the  company. 

This  office  will  be  glad  to  cooperate  with  your  department 
if  tliere  is  any  difficulty  in  collecting  the  amount  wlilch  will  becoirie 
duo  by  reason  of  the  reconstruction  of  the  street  in  question, 

Kespectfully, 
#1 


CI'i'Y  ATTORNEY 
Director  of  Public  Vi/orks, 


Oe  ■-:         U'l  ..    i.-L. 
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February  2, 1937 • 


sm.^J  :Tj  Phrnc©  **r<rphKa  timid**  used  In 
Pension  Provl8l«ai«  of  chapter 
Incl\;»L6s  Chil      s-^eeased  nho 
ia  Livorood      .  x'a* 


(}«ntl«aftns 


R«cimtly  jou  reqtjostad  ^y  Interpretation  of  the  Ian,  -;njc 
appear"  liag  In  sub-section   (b),     ©ction  169,  or  U\e     Jiarter,  particu- 
larly that  ox*^  the  third  paragraph,  readin^:;  aa  lollovrat 

•*J?aoond,   shoiild  the  decedent  leave  no  wl:iow, 
biit  leave  an  orphan  child  or  children  iinder 
tho  a^.:e  or  tixteen  years,   such  chila  or  aueh 
children  collsctively  shall  reualve  such 
pensi(»i  until  the  youn.^eat  child  attains  the 
a^&  of  slsteer.  yeare*" 

Tiis  facta  idiich  prompt  the  def  ircd  opinion  are  yiat  there 
ic;  ?  o\7  pending    .'of  ore  your  body  a  case  "i  tlio  deceased  was 

divorc«i  i'i*o:;  tJ  3    sother  ol'  hir,  child.  Id  bein^;  In  the  eiittodj 

oi  tho  othor»  Iras  a  question  arii^ea  a»  to  whether  euch  child  falli 
«?it}iin  the  ixefv.ing  of  the  piras©  "orphan  cI  ild"  as  ysed  in  the  quoted 
lan(7aage« 

A  Strict  consfc3?iictlon  or  the  phrawi  "ovpiiaa  cliild**  as  Vbm 
Mae  ie  defined  by  the  dictionaries  is  to  tH*  mftmit  that  an  '*orplian* 
is  a  child  bereaved  oy  death  or  botli  f^,  her  and  ;>o'cher,  or  lees 
e«asaonly,  oi   either  parent,  mX^t  exclude  tiie  deeci'ibed  cliil^i  rroia 
the  benefits  outlined  In  tlie  Charter* 

iJut  ineorar  as  the  eases  in  thle  .  tate  dictate  a  lilieral 
oectstruction  to  pension  stattita    serving  a  boneficial  ptirpoee 
(0»i>«a  V.  uc.ak,  176  Cal»,c.      ,        ),   and  bear  in-:  in  Eiind  the  obligation 
of  the  xaront  to  aupj  ort  ild,   it  apioars  to  «a»  tiiat  the  tena 

"ori>han**  is  roferablo  to  the  child  involved  in  your  problem,  and 
you  are  &q  advised* 

Respectfully, 

City  Attoi-ney. 


RKT2RI3JF"?J"P  y-m^. 


ese 


February  8,  1937 

SUBJECT  I     Section  151,  Charter,   authorlaaa 

Civil  Service  Comraiaaion  to  submit 
to  Boara  of  Supervlaoro,   froa  time 
to  tizne.  Salary  Standardization 
Rocominondationa  covering  a  groi^)  of 
related  classifications. 

Gentlemen: 

On  the  second  day  of  this  month,  you  requested 
ray  opinion  as  to  ufaether  section  151  of  the  Charter  authorises 
the  Civil  Service  Coinmiaaion  to  submit  to  the  Board  of  Supers 
visora,  from  tima  to  tiioe,  salary  standardization  reoommenda- 
tiona  covering  a  s^^^  o^  related  classifications,  rather 
than  sxibmittlng  to  that  body,  at  one  time,  a  coi!q)lete  salary 
stimdardlzatioa  program  covering  all  positions  and  places 
of  «mployment  subject  to  it* 

It  is  stated  by  you,  that  if  it  is  possible  to 
pursue  the  first  above  indicated  procedure,  the  ultimate 
conclusion  of  salary  standardization  would  be  hastened  rather 
than  retarded.  Further,  that  ineqxialitles,  liilch  now  present 
themselves  In  cases  i^oi^  wage  scales  in  private  employment 
exceed  the  provisions,  for  comparable  aezvlce,  in  the  1930 
salary  reooinmendatlons ^  would  be  corrected. 

OPIITIOH 

Section  151,   of  the  Charter,   reads  as  follows t 

"The  board  of  supervisors  shall  have  power 
and  it  shall  be  its  duty  to  fix  by  ordinance  from 
time  to  tijae,   as  in  this   section  provided,   all 
salaries,   wages   and  compensations  of  every  kind 
and  nature,   except  pension  or  retireinent  allowances, 
for  the  positions,   or  places  oi   e.aploytaent,   of 
all  officers  and  ei:^loyees  of  all  departments, 
offices,  boards  ani  coiomissions  of  the  city  and 
county  in  all  cases  where  stich  coo^ensations  are 
paid  by  the  city  and  county. 

-iKHHi' •-i->^-»-';i' -vHKJ-.:  ■■';- w -;:--^ 

"In  fixing  schedules  of  compensation,  as  in 
this  section  provided,  the  board  of  supervisors, 
through  the  civil  service  coni^d-ssion,  shall  cause  a  schedtile 
of  compensations  to  bo  proposed,  bnaed  upon  the  classifica- 
tion as  provided  in  section  141,  undar  vftilch  like  com- 
pensation shall  be  paid  for  like  service,  with  due  regard 
to  the  seioiority  of  the  personz^iel  Included  in  each  class, 
and  with  re^;ard  also  to  other  compensation  in  the  city 
and  coxmty  service  not  subject  to  salary  standardization, 
xush  con5>ensations  shall  be  not  higher  than  prevailing 
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rates  for  like  service  and  working  conditions  in 
private  employment  or  in  other  comparable  governmental 
organizations  in  this  state* 

"The  board  of  supervisors  may  approve,  amend 
or  reject  the  schadtile  of  compenaations  proposed  by 
the  civil  service  coiaisoisslon;  provided  that  any 
paroposed  amendment  by  tiie  bourd  of  supervisors  shall, 
before  adoption,  be  referi*ed  to  the  civil  service 
coHaaioBlon  for  report  as  to  ^diat  other  changes,  and 
the  coat  thereof  such  proposed  atJiendment  vrould  require 
to  maintain  n  equitable  relatlonsliip  with  other  rates 
in  such  schedule*  {HK»^<i^-.^'».'* 

The  foregoing  language  states  that  your  coTmaission 
"shall  cause  a  schedule  of  condensations  to  be  proposed,  based 
upon  the  classification  as  provided  in  section  141. "  There 
is  nothing  therein  v&JLch  makes  It  Inciimbent  upon  you  to  pro- 
pose to  the  boax'd  of  supervisors,  at  one  time,  all  the  "schedules 
of  con?>en3ation'*  that  are  to  be  fixed  by  said  body. 

A  reading  of  the  first  above-quoted  pragraph  mukes 
It  a  duty  or  the  said  board  of  supervisors  "to  fix  by  ordinance 
from  tlae  to  time,  ^nt^   all  salaries,  wages,  and  compensations 
Of  every  kind  and  nature"  etc* 

In  view  of  the  lan^ua^e  ejqpressed  in  the  third  above- 
quoted  paragraph,  wherein  it  is  given  to  the  said  board  the 
right  to  "approve,  amend  or  inject  the  schedxjle  of  compensations 
proposed  by  the  civil  service  cojtmisslon,"  if  such  were  referable 
to  the  schedtile  as  being  the  -whole  program  for  all  positions, 
the  rejection  of  one  part  of  the  amendment  cf  one  j^ao  v-^old 
hold  the  liiole  matter  up  for  an  indefinite  period*  Such  an 
Interpretation  of  the  terms  of  the  charter  would  lead  to  un- 
usxial  delays  and  unreasonable  denial  of  the  benefits  and  piirposes 
Intended. 

"A  statute  should  be  so  constinied,  if  possible,  as 
to  give  to  each  part  the  ^neaning  and  effect  vdilch,  from  the 
entire  act,  appears  to  have  been  intended,  refraining  from  giving 
a  nari^ow  or  z'estrioted  meaning  if  such  construction  would  restilt 
in  an  evasion  of  the  evident  purposes  of  the  act  when  a  broader 
moaning  wotild  prevent  the  evasion  and  carry  out  that  purpose* 
(In  re  Relneger,  (1920)  184  Cal.  97,  103).    A  statute  must  be 
given  a  fair  and  reaaonable  meajiing  and  be  liberally  consLruod 
to  e  ffect  the  piu^oses  of  its  enactment  (Fatten  v*  L.A.  Pacific 
Co.,  (1912)  IB  Gal*  App*  522,  526);  and  no  rule  of  statutory 
construction  is  violated  by  adopting  the  conmon-sense  moaning 
of  a  word  )[*iich  most  nearly  liamonises  with  the  intent  of  the 
legislature  and  with  its  ar»parent  object  (McPheoters  v*  Board  of 
Medical  Examiners  -  1930-  lOS  ual.  App,  297,  300)". 

rj--n^iTT  V*  PAin?,  ot  ai.. 

Vol*  2  Calif.  App*  Dec*  Supp.  221,  223* 
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AS'='xurdne  tor  th«  piirpoaes  of  argtawmt  that  the 
quoted  excerpts  have  a  rather  asiblguotus  tinge,  so  that  one 
constzniction  would  lead  to  an  isxpractjloal  axid  strained  action 
in  the   ooard  of  supervlaora,   and  the  other  interpretation 
results  in  a  reasonable  and  workable  system,   the  latter  sbotild 
be  adopted* 

Interpretation  of  the  langue^re  employed  In  aeetion 
71  of  the  Charter  whore  it  prevents  cota^nsation  from  being 
Increased  to  exceed  the  salary  or  wage  paid  for  services  of 
like  character  and  working  contiitlona  In  private  en?>loyraent 
leads  to  the  concliislon  that  the  fraiaera  of  this  section  did 
not  Intend  that  any  city  employee  should  perform  aeivices 
for  tho  city  for  less  salary  or  wages   than  are  paid  in  private 
ejinployinente.     And  again  in  the  last  fev  linos  of  section  71 
the  language  employed  shows  the  intention  that  the  standardiza- 
tion of  salaries  or  wages  could  be  amended  imder  certain  con- 
ditions "or  extended"   to  meet  new  conditions. 

In  oonai deration  of  the  foregoing,   it  Is  my  opinion 
that  section  151  is   authoz*ity  for  your  cominisslon  in  submitting 
to  the  Board  of   iiupervlsors ,  frora  time  to  time,   salfiry  standardi- 
sation recoramendatlona  covering  a  group  of  related  classifications, 
end  you  are  so  advised* 

Respeot fully. 


Ciry  ATTORSEY 


civil  Service  Ootmnlsslon 
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SUBJECT:  Failure  to  Preas  Demand  Atsalnst  February  io,l937. 

Civil  Service  Cornilssion  for  a 

Period  or  nore  tjjan  'rwo  Years 
y.        Eetabllshes  Lachos, Particularly 
5        where  miother  has  Served  In  the 
i  Desired  Position. 


Gentlemen : 

Under  date  of  December  6,1933,  tlxis  office  rendered  to  you  an 
opinion  whereby  the  phrase  "in  tir.ie  of  war.",  as  used  in  the  riiarter  in 
connection  v/ith  preference  to  participate  In  civil  service  examinations, 
was  Interpreted  to  mean  the  period  transpiring  between  April  6,1917,  and 
July  2,  1921.  ITae  indicated  rulln^,  was  predicated  upon  a  decision  of 
the  JJietrict  Court  of  Appeal, 

As  a  result  of  the  aforesaid  opinion,  one  Eugene  C.  Gleason  was 
advanced  on  the  eligible  list  ahead  of  another  person  named  'iVilllam  John 
Creighton,  On  July  30,1934,  said  Gleason  was  appointed  to  he  Fire 
Department  from  the  said  list  of  ellglbles  and  on  January  15,1936,  was 
transferred  to  the  Ijepartment  of  Healtli,  where  he  is  now  employed.  This 
eligible  list  expired  September  7,1936, 

Under  date  of  September  1,1936,  the  aforesaid  Itir,  Croighton  Jiade 
a  denand  upon  you  to  cancel  the  certification  heretofore  made  of  said 
Gleason  for  service  from  said  list  of  ellgibles  and  that  said  Grelghton 
be  certified  for  the  above-described  employment.  The  reason  for  the 
demand  Is  that  on  June  19,  1936,  the  Supreme  Court,  in  another  case, 
overruled  the  decision  of  the  District  Court  on  the  meaning  to  be  given 
to  the  phrase  of  "In  time  of  war". 

In  view  of  the  foregoing  you  desire  my  opinion  as  to  wdiethep 
the  request  of  ilr.  Creighton  be  allowed  by  you, 

epiNIOH 

V/hen  lit*   Gleaaon  was  appointed  on  July  30,1934,  there  arose 
in  Ir*   Creoghton  a  cause  of  action  against  the  Civil  .'"ervice  Comrnission 
due  to  an  Illegal  allowance  of  credit  whereby  the  appolntrient  was  made, 
A  period  of  tv/o  years  and  two  months  is  perinitted  to  elapse  by  I'r, 
Creighton  before  demanding  of  the  Commission  a  recognition  of  his 
rights. 

Bearing  in  m.ind  the  fact  t>iat  during  all  of  tlxis  time  Gleason 
was  employed  and  received  compensation  from  tlie  City,  it  is  my  opinion 
that  laches  loas  estopped  the  claimant  from  pressing  his  de  and. 
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Wtmr*  there  'laa  Immi  »nch  delar  end  -----         -      . 

part  of  a  pereon  as,  couplod  witli  raote  «u  1^«oL    * 

in  the  acta  cocij  lainecl  oL  will  re^ir  th«  loacenca 

Inecr-.ltahlei,  laehos  ie  a  proper  dSo^a!  *  ^^^^  ^'^^^  °^    -^  «»li«^ 

!i!arv  Ann  noan  v.  Cltj-  of  l^me^  p^m^ 
130  Cal.App.  526. 

Harby  ▼.     oard  oi'  rducation, 

2  Cal.App.418,pi,.420,421. 

N6W|^>ort  V.     at  ton, 

Iqs  Cttl.lSS, 


-ctTully, 


CIVIL  aRI?VIc:l^  rnw  T<?noH, 
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Pebjniary  15,  1957 


SUBJl-CTi     wonrnn  pi^otaotivo  oft  io  era  In 
Polled  Dopartneat  naist  be  ac- 
eordod  saiae  rl^^ts  as  police 
oatroouii  ar«  laot  f^eab^m  of 
Folic*  P^partBV&t  foF  penal<»i 
pux!{K)«eft;   law  In  of  foot  iffo«a 
lajurl«a  rooalved  aKiat  b«  t^asur* 
of  b«nen.t«ji  IT  sny. 

CttntleaBnt 

l£6tt  sook  laQT  opinion  aa  to  the  pmislon  status 
or  Kato  o*Oonxior  oskI  iCathl^n  Sullivan^  i«oiaan  pro- 
tootlve  orricors,  serving  In  Uio  B&n  Fntnolsco  i^llcs 
Dspartissaxt*     In  your  inquiries  concox<nin!3  these  persons, 
yo«  laak©  pefe3!»ence  tc  ^ly  opinion  dated  liovenjber  14,  1954, 
liierein  I  ruleu  Uxat  one  Kellle  lliOJfirrlty,  serving  In  the 
•sas  department  as  a  polioe  oatrcoi,  was  not  a  siember 
of  the  Police  Dapartsont  for  pons  Ion  purposes  by  r©f  son 
of  the  definition  e^q^ressed  In  Seoti^i  162  of  the  New 
Charter* 

!£he  gist  of  your  present  problem  is  viiether  any 
distinction  exists  between  w(»!«n  protective  offioers  and 
police  ^aatrona,   as  far  as  ponalon  rl§^ts  are  Involved, 
particularly  in  view  of  ^e  toz^sia  of  the  present  charter* 

I  can  find  no  legal  justifleation  for  nnkine  any 
ruling  in  the  OAsa  of  wojosui  protective  ofrioera  dlfrez»ant 
froa  that  fully  eapressed  In  the  above  indicated  opinion 
dealing  with  polioe  natrons.       'rhese  two  elssses  of  service 
were  inoozporated  Into  the  Police  Relief  and  jPenslon  t^xnl, 
at  the  same  tliae,  by  vlrtite  of   tlxe  saaie  charter  ataendment 
adopted  &a  Koveabar  2,  1920,  anl,   tlierefore,  laust  be  accorded 
the  SftHi*  treataient  in  law* 

Tiaxm,  it  is  incumbent  upon  ine  to  advise  you  that 
since  the  effective  date  of  the  otxrrent  charter,  namely, 
January  8,   1932,   vt^^aen  protective  offioei's  are  not  atocdbers 
of  the  Polioe  Department  for  pm-poses  of  the  Retirement 
Systeoi,   and  what  I  stated  5.n  my  opinion  dated  November  14, 
1954,  In  relation  to  police  :.iatrons,   is  fully  explicable 
here* 

Alluding  to  your  second  question,   that  involving 
the  prebleat  as  to  tixnt  provision  should  gauge  the  rights 
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of  a  person  becoiuln^  pkxjaloall-j  dlsablsd  by  roason  of  any 
i>o<illy  injury  r«c«lved  In  the  perforaanc*  of  duty,  it  ia 
mj  oplziloQ  that  tiio  law  In  arxect  at  the  tlxM  of  ihm  r>ooelpt 
of  Ux9  said  injury  shall  control* 

ThApe  are  noaieroua  cases  in  this  State  to  the  effect 
that  the  lavs  prOTidlng  for  pensions  for  public  oi:  icers  or 
eiT^loyeas  may  be  repealed,  altered  or  modified  at  any  time, 
but  can  in  no  event  affect  vested  rights.     Zt  is  contended 
in  each  iiastanee,  that  the  ri^t  vests  only  upon  the  happening 
of  the  oontini;:,ency  or  ev«at  up<»i  «Siich  ti\e  ri^^t  accrues* 

O'DEA   V.   GO  K,    EF   AL*, 
176  Cal.   dS9| 

KLFJIiK  V.   BOAID  OF  PFJBIOH  PD.  OOMyJttJ., 
79  Oal*  App*  171; 

WHRIF   V.   FE1&, 

130  U.S.  464  (53L.F.D.  426). 

If  the  bodily  injury  now  disabling  the  petitioner  was 
laoiirred  in  the  perforsiance  of  her  duty^   at  the  time  #imi  she 
was  a  person  entitled  to  the  benefits  provided  by  t)M  Police 
Relief  and  Pension  l^tmd,  the  saoe  zauat  be  daterrained  by  the 
law  then  in  effect,   am;  not  \ry  that  iriiioh  now  exists  in  a 
Biodlfiod  form. 

Aflsutain^,  that  the  facts  indicate  the  receipt  of  in- 
jury at  a  period  yhien  the  applicant  i^s  the  bmaficiary  under 
the  described  fiuod,  you  aay  entertain  the  ssatter  for  the  pur- 
pose of  ascertaining  tritother  such  injtiry  is  the  causQ  of  the 
pz>esent  incapacity,  and  if  so,  grant  the  benefits  therein 
provided. 

Respectfully, 


CITY  ArrORNFY 


BetlresMnt  Board 
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F«bpiiary  15,  1937, 
SUBJECT:     Garbaga  Collttctlon  liattts. 
Oentlaawn  t 

Your  recent  request  for  an  opinion  as  follows  is  at  handt 

REQUEST 

"A  controversy  has  recently  arisen  between  tliis 
Department  and  the  Apartctent  House  Owners  and  Lessees 
Association  in  the  matter  of  interpretation  of  rates 
as  set  up  in  the  Initiative  Ordinance  for  the  removal 
of  refuse  frooa  apartsient  houses. 

"The  specific  case  involved  is  an  escaiaple  of 
smnj  more  tliat  are  pending.  The  case  is  as  follows: 

" Twenty-f ovir  rooms ,  two  collections  per  week. 
There  is  no  such  f injure  as  twenty-four  ro<afls  indicat- 
ed in  the  rates  for  the  collection  of  refuse  frcaa 
apartment  houses.  The  twenty-four  rooms  In  Uio   build- 
ing are  divided  as  follows: 

"On  the  first  floor,  one  flight  above  the  ground 
floor,  four  three-room  apartsients  and  three  refuse  con- 
tainers; on  tiie  second  floor,  two  flights  above  the 
groiond  floor,  four  three-room  apartaaents,  tliree  refuse 
containers.   It  is  necessary  for  the  refuse  collector 
to  remove  refuse  from  one  and  two  flights  above  the 
groimd  floor.  Tlie  rate  for  the  removal  of  iMsfuse 
twice  a  week,  frcaa  two  to  tlxree  rooms  on  the  first 
floor  above  the  ground  floor  is  seventy  cents.  The 
same  rate  applies  for  tlie  second  fligl^it  above  the 
grouiad  floor.  Applying  ttiis  rate  we  ivave  forr  three- 
room  apartments  on  each  floor,  and  if  charged  accord- 
ing to  the  rates  set  foortli  for  one  to  fOLir  rooms  in- 
clusive, one  and  two  fligliits  above  the  ground  floor 
would  make  C2.80  per  raontla,  for  each  floor  or  ^5.60 
for  the  entire  building. 

**The  Apartment  House  Owners  cuid  Lessees 
Association  insist  tliat  the  rate  should  be  ^4.10  as 
indicated  for  a  thirty  room,  two  collections  a  week, 
aiiartment  house  rate.  VVe  of  this  i^p>artinont  maintain 
that  the  rates  applicable  to  apartment  houses  are  set 


,v?:c?i  ,51  \'^Ais*t<s^ 


tA'^' 


vaam. 


for  such  biilldings  as  maintain  a  refuse  storage  area  on 
the  groiAiid  floor,  and  tliat  where  refuse  collectors  are 
required  to  ^50  above  tlie  ground  floor  to  remove  refuse 
from  indlvidiml  containers,  tiie  rates  of  residences  and 
flats  apply* 

"Tliere  la  also  a  question  as  to  whether  or  not 
the  Department  or  anyone  else  h^s  a  ri^ht  to  interpret 
rates  wherein  tiie  exact  number  of  rooms  does  not  appear 
in  the  Initiative  (Ordinance  for  the  removal  of  refuse 
from  apartn»nt  houses,  that  is,  if  tliere  is  a  discussion 
for  the  removal  of  refuse  from  a  twenty-five  room  apart- 
ment house,  the  Oi»dinance  only  indicates  the  charges  to 
be  made  for  a  twenty  or  thirty  room  apartment  house. 
Vie  assume  tliat  in  a  case  of  this  Icind,  the  lower  rate 
would  apply  and  not  the  hi^er* 

"At  present,  the  refuse  collectors  are  removing 
refuse  from  ijremises  and  ai^  refraining  froci  any  furtlier 
collection  of  monies  lontil  we  can  obtain  an  interpre- 
tation from  yo\xr   office  to  this  problem." 


OPIKION 

I  liave  exairiined  the  various  portions  of  the  initiative 
refuse  collection  and  disposal  ordinance  adopted  by  tlie  voters  on 
Noves^ber  6,  1952,   It  appears  from  an  examination  of  this  ordinance 
that  it  ¥fa8  the  Intention  of  the  framers  thereof,  with  respect  to 
ax>artment  houses,  that  there  should  be  a  collection  from  one  central 
source* 

I  come  to  this  conclusion  in  view  of  the  provisions  of 
Section  6  of  the  oi*dinance  wliich  provide  for  collections  from  var- 
ious floors  of  flats  and  residences  under  certain  specified  con- 
ditions. It  is  reasonable  to  \relieve  tiiat  It  was  Intended  at  the 
time  of  the  preparation  of  the  ordinance,  that  ttiere  should  be  a 
distinction  nade  between  collections  from  a  centx>al  source  and 
collections  froan  various  floors. 

^ince  there  is  no  reference  aiiade  in  the   apartment  house 
provision  of  the  section  v/lth  recard  to  collection  from  various 
floors,  I  am  led  to  believe  tiiat  it  was  the  intention,  with  respect 
to  apartment  houses,  that  collection  was  to  be  made  from  a  central 
sovirce.  The  very  fact  that  the  ordinance  is  specific  with  regard 
to  flats  and  residences,  aiul  not  v/ith  regard  to  apartment  houses, 
would  lead  to  the  conclusion  that  this  view  is  a  correct  one. 


Sij^ 


•rtL 


^  -       'j  u  ■ 


#s 


However,  alnce  there  has  been  no  mention  made  In  the 
section  covering  the  hypottietlcal  case  submitted  by  you,  it  is  my 
opinion  in  such  e  case  that   we  are  <-o"verned  by  the  last  pca*aGraph 
of  oectlon  6,  which  provides  that  "any  colloction  and  disposal 
charges  not  specifically  set  forth  lierein  siiall  be  subject  to  con- 
tract between  the  producer  and  a  duly  licensed  refuse  collector". 
To  continue  the  plan  followed  by  you  in  yoxir  request  for  an  opinion, 
with  regard  to  the   fixing  of  rates  on  the  same  basis  as  residences 
cuid  flats,  would  compel  the  reading  into  tliie  ordinance  of  lan^^iuage 
which  does  not  exist*  lliis  cannot  be  done. 

V/ith  re^jard  to  the  rig^it  of  tlie  jJepartment  of  public 
Health  to  interpret  rates  where  the  exact  niiaiber  of  rooms  does  not 
apjjear  in  the  initiative  ordinance  for  tlxe  removal  or  i?efuse  from 
apartmout  liouses,  it  is  i.iy  opinion  ttiat  tlie  rates  mentioned  are 
sinply  used  as  a  basis  for  calculations  and  that  tlio  rates  ehould 
be  proportioned  between  the  nuiaber  of  rooms  indicated  in  the  ord- 
inance as  the  base  for  all  calculatlona. 

Thus,  a  ten  room  apartr»nt  house  having  six  collections 
per  week  would  have  a  rate  of  !^2.40,  an  eleven  room  apartment  house 
would  have  a  rate  of  ^2.61,  a  twelve  rooci  apartment  house  would  liave 
a  rate  of  l|^2«82,  and  so  on. 

Ordinances  must  be  given  a  reasonable  ccaistznxction.  I 
believe  tliat  tl^  view  that  I  have  taloen  is  reasonable  and  does  not 
do  violence  to  tiie  express  language  of  the  provisions  of  the  oxhII- 
nance.  Any  other  construction  would  probably  lead  to  consequences 
not  foreseen  by  the  f racier s  of  the  ordinance. 

Respectfully, 


Departaent  of  labile  Health 
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F»bnmry  18,  1937. 

SiaajECTi     I8  Jeetlon  597c  oT  tii«  ienaX 
Coda  ^tiU  la  irfeet? 

0«ntl«8Mmt 

I  haw  yoiar  l«tt«r  of  J&zxuary  12,  19^/,  roquaatlng  an 
oplniaa  *•  to  wliel^sAP  Lieetioa  3976  of  tlis  l^ena.!  Coda,    >roiiibitlng 
tki»  sal«  of  intoxiGa.t;ijri^  licjuor  betwetm  tba  iiovire  of  SjOO  A.  .u 
and  6:00  a.  .-«,   is  still  In  effect  anui  can  b«  enforced  by  the 
jfolice  •uexMoi'tBiezit? 

OPINIQH 

?3iis  aaisto  quexy  baa  been  preaeuted  before  aur  coux»ts  twice 
rec«itl3r  la  which  written  opinions  have  been  haixbwi  down*     ^ne  of 
these  caeea  was  decided  by  Presiding  Judge  llairtley  >haw  of  the 
Appellate  Jepartraent  of  the  v^uperior  Court  of  the  County  of  Lea 
Aniselea  on  Uov^aber  30,  1935,  in  Uys  case  of  \  iLiiOH  v.  3U:   nioR 
CoUHT,  So*  C.  a,  A-.12G0,  m^id  another  by  Judge  Thaaas    i.   Foley 
of  the  Muulclpal  Court  of  tlie  City  and  County  of  inui  :^ranciaeo 
on  January  12,  1937,  lii  tl'«e  case  of  l*Sw?I£  v.  HILL.     In  both  of 
these  decisiotoc  tlje  court  ruled  that  ?exml  (ode  'section  397c ^ 
which  was  adopted  iu  1913,  was  repealed  b?f  the  ■^'ri^^zt  />ot  which 
becesie  effective  in  1922*     I  have  laade  a  thocKm^x  arid  Independent 
inveatigation  of  the  lam  on  tl;>is  sxibjeot  and  as  a  result  thereof 
find  myself  in  entire  accord  vrlth  the  vlawa  oxpreaaed  in  these 
deci8i(X(Ui*     X  therefore  quote  witlx  approval  frcm  tijuB  deciaion  of 
Jud^e  Thooae  ^>  roley,  wherein  im  said: 

"By  the  r>«iiRl  provlalons  of  tlje  Volstead  Act, 
which  were  adopted  by  the  Wipl^it  i\ct  as  tlie  law  of  thia 
;^tate,  the  business  of  selling  or  disposing  of  intoxi- 
cating liquor  for  beverage  purpose  a  was  banned,  and  it 
was  raade  a  crir.£0  fen*  any  person  to  i:]anuraot\u:*e,  sell, 
barter,  transport,  iiiiport.  export,  deliver,  furniaii,  or 
poseeaa  any  Intoxicating  liquor  except  aa  authorisea 
by  Hm  Act.      (iiec.  3.)     Hi©  avitliorizationa    if  the  Act 
related  caily  to  liquor  intended  for  rusdicinal,   aacra- 
raontal  or  otlier  non-beverage  pv.rposeo,  aiid  elRboi*ate 
provisions  were  nade  regarding  dealings  in  liquor  fop 
such  purposes,   violation  of  any  of  which  was  also 
nade  a  crir».     The  nunisbaaent  prescribed  for  unlawful 
sales  of  liquor  was  a  fine  of  not  more  than  Cl»OCX),00 


'Xt  '^'nMHTHtle^'i 


^'i-19BflH|^^^HK^v 


i-mr^  ^r 


;«a:U  iyt^^  icM  l£t  miL'j.  a  sj^  '^ 


or  IraprlsoTsaent  for  not  mop*  than  six  raonthe  tor  tii» 
rirst  ofrezise,  and  a  tijnm  ot  not  leas  than  i^^0O»Q0  nor 
SKHTO  timn  ^:2«000«00  and  inpriaamaant  for  not  lass  tt-ion 
ooa  aont&  nor  raora  than  flva  ^aara  for  any  sxibaequant 
offanaa*     i^y  adopting  this  eomr}ra^}«nsi7a  Act  tlia 
Leglslatura  indlcatad  an  Intent  to  coiM»r  UiB  whole 
subject  aattar  of  tl^  sale  of  intoxicating  liquor  and 
reTlaa  the  law  in  regard  thereto,  and  hence  all  j^re- 
Tlcwa  lawa  on  the  subject  were  rep«»aJ.ed«     ^ack  v» 
Jastro,   12G     al«  150,  ISS-Sj   In  re    -jiyaon^   12^1     al. 
App,  £>46j  Cmiber  v«  airschberg,  CiT«  \«  37"/^,  and 
oti:uir  oaaea  thc^^s  olted* 

i'urthemore  it  la  obvious  that  there  is  a  can* 
filet  between  the  proirlslona  of  section  S@7c  and  tlios* 
of  t^ie  Vri^t  Act,  except  possibly  as  to  salea  for 
non-be'varag*  p^^rposes  not  forbidden  by  tim  latter* 
The  sale  here  Involved  waa  not  wltbln  this  possible 
e3»eptl(»a«     ViQaere  two  legislative  «iactB»nta  punish 
exftctly  t^ie  aatae  act  they  are  In  conflict,  especially 
wl-iere  tJiaey  laoaacrlbe  different  p^snli^xcaents  U^ref or, 
a^id  in  &\ioh  case  tioe  later  act  repeals  tiie  e&rll«p 
one.     People  v,  Lewis,  4  cal.  App»  2d  (Supp,)  775, 
778,     itie  sale  here  cliarged  would  have  bewai  a  vio- 
lation of  tlie  >iz^i{^t  4ct,  while  ttiat  act  was  in  force, 
and  the  pvinii^uasnt  tlierefor  under  tliat  net  would  have 
b09n  different  from  timt  prescribed  in  tl^e  Penal  c  ode* 
lienoe  l>«B3al  code  597c  was,  at  least  as  to  svich  offexxaea, 
repealed  by  tl»     right  .ict.     It  was  not  revived  by  tlie 
repeal  of  that  Act*     m  re  .aryson,  supra  i  county  of 
Ventura  v.  iiarry«  2Ci^  i'ml.  WO,  'S&2|  Pol.  ('•  S^* 

It  is  to  be  noted  that  the  Alctdiollc  iieverag* 
*  ontrol  'ict   (ch*  350,   -jts,   of  1955)  does  not  contain 
any  llmltatlcoi  or  restriction  as  to  tlie  hours  during 
Which  alcoholic  beverae»a  cay  ^^  sold.     Thia  aay  be 
due  either  to  an  overal^xt  on  tlie  part  of  the  Legla- 
lature,  to  a  ndaappreliensian  of  tiie  effect  of  the 
i^l^t  Act  upon  sec*  597c,  Penal  v  ode,  or  to  deliber- 
ate intention*     -^  that  as  it  laay,  the  '  o^irte  cannot 
supply  tl^  deficiency*     'i?h»  problem  is  purely  one  of 
public  policy  and  tlieref ore  exclualvely  In  tiie  hands 
of  the  Legislature*" 

In  view  of  the  foregoing,   I  am  of  the  opinion  that 
Sectlcn  o97c  of  tiie  i'enal  Code  is  no  lon^r  in  effect,  liavlng  besn 
repealed  by  tiie  .  rifliit  ;kct  arid  therefore  Kiembera  of  tlie  .'oUoe 
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-^pftrlanant  siiouia  discontlnu*  arresting  i)er&ons  for  violation 
thereof* 


.^  fiMveetfully  avibiaitted. 


i  olice  i)epartr»nt 
iiaXI  of  Justiee 
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February  24,   1937. 


SUBJECT:     Retail  Meat  i^ealora  who  Com  lieef 

Incidental  to  the  sale  of  Fresh  Meat* 

Crentlemen : 

ThlB  office  is  in  receipt  of  your  request  for  an  opinion, 
as  follows t 

RBCjDEST 

QUE3TI0NJ  Where  a  retail  dealer  is  engaged  In  the  sale 
of  fresh  meats  and  incidentally  does  some  coming  of  meat  which  Is 
later  offered  for  sale  by  hlin,  is  such  retail  dealer  required  to 
pay  tlrie  fee  required  of  persons,  flxros  and  corporations  manixfactvir- 
Ing  and  offering  for  sale  meat  food  products? 

OPINION 

I  liave  eacamined  t^ie  provisions  of  Section  11,  part   (c)   of 
Ordinance  So.   17.044   (Meat  Insjjectlon  Ordinance)  and  I  am  of  tlie 
opinion  tloat  this  section  does  not  concern  retail  ineat  dealers  iriio 
coro  beef  as  an  incident  to  t^eir  retail  meat  business.     Tlie  section 
applies  to  such  persons,   firms  and  corporations  as  iaanufact\ire  and 
offer  for  sale  meat  food  products  as  a  major  business.      X  am  informed 
tliat  the  coxming  of  meat  by  retail  meat  dealers  as  an  incident  to 
their  business  l)BLn  never  been  regarded  by  the  trade  as  a  manufactur- 
ing process. 

I  assisted  In  the  preparation  of  tliis  ordinance  and  am 
thoi^ou^ly  familiar  with  its   intent,  and  I  an  convinced  tlisit  retail 
meat  dealers  need  not  pay  the  annvial  inspection  fee  when  tixey  engage 
in  the  coming  of  beef  as  em  incident  to  their  retail  meat  business. 


Respectfully, 


Department  of  Public  Health  r?PTW7^WTT 
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March  5,  1937, 

SUBJBCT:  Can  ttie  Board  of  •Supervisors 
regulate  tlie  local  closing 
hours  of  places  disposing  of 
liquor? 

Dear  sirsi 

I  have  your  reqitest  for  an  opinion  as  to  tfriiether 
the  Board  of  Supervisors  can,  by  ordinance,  under  the  police 
power,  regulate  the  closing  hoxxra  of  places  disposing  of 
liquor  in  San  Francisco? 


OPIIfluH 

On  Noveraher  8,  1032,  a  special  section  was  added 
to  the  Constitution  of  the  State  of  Gsaifornia  dealin£;  solely 
with  the  question  of  the  Hesulation  of  Liquor  Traffic. 
This  was  secticai  22  of  Article  XX,  wJiich  reads,  in  part,  as 
follows I 

"Sec.  22.   In  the  event  of  the  repeal  of 
the  State  Prohibition  Knforeoaent  Law,  eocnonly 
known  as  tlie  irXc^'it   Act,  and  if  and  fltoai  it  shall 
become  lawful  under  tne  Constitution  and  laws  of 
tiie  United  'jtates,  to  i?ian^afactupo,  sell,  purchase, 
possess  or  transport  intoxicating  liquor  for 
bevorac';©  purposes  within  the  United  States,  the 

State  of  California •••  .sftall  have  'Qie 

exclusive  rigtit  and  power  to  control',  license  and 
re  (filiate  i:h'e  nianvif  acture ,  sale ,  puroiiaae,  posaesa- 
5!an,  transportation  and  disposition  of  intoxicating 
liquor  vvltliin  the  State.. ...,....., ." 

Following  this  Constitutional  direction,  and  xjnder 
tiie  authority  of  Section  1  of  Article  IV  of  the  constitution 
of  the  State  of  Calif orr.ia  vostlnc  the  legislative  power  of 
this  State  in  a  Senate  eaid   Assembly  designated  as  "The 
Legislature  of  tlie  3tate  of  Calif omia"  said  Legislature 
enacted  the  "Alcoholic  Beverage  Coritrol  Act"  wicJi  was 
approved  by  the  vrovemor  on  January  13,  1935,  to  go  into 
effect  inunQdiatoly.   This  Act  does  not  contain  any  llmit- 
at^  on  or  restriction  ae  to  tlie  hours  during  w  lich  alcoholic 
beverages  may  be  sold.   jiowever,  tlie  Act  'Ices  give  the 
Board  of  Kqualization,  wftiich  it  ecipowsrs  to  administer  the 
Act,  the  power  to  "prescribe  all  necessary  rules  and  regu- 
lations" to  carry  out  its  proviaiona. 

Can  the  Board  of  Supervisors,  in  the  absence  of 
any  restriction  of  ho  irs  of  sale  of  alcoholic  beverages  in 
the  "Alcoholic  Beverage  Conv-rol  Act"  itsell",  enact  sudi  a 
restriction  insofar  as  San  ^'ranciaco  is  concerned? 


fl-t 
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It  would  appear  that  the  Board  of  Supervisors  does 
not  possess  any  sue  i  autJiorlty.   i'\ai  and  co-'pleto  authority 
in  this  repaid  is  vested  by  the  Constitution  of  the  State  of 
California,  it\  the   State.    i^ie  State  itself  can  onact  such 
legislation.   And  even  in  the  absence  tliereof,  or  in  the 
express  provisions  of  the  "Alcoholic  )3everace  Cojtrol  Act" 
the  right  of  the  3tate  aboard  of  rquallzatior.  to  prescribe 
all  necessary  riles  and  i'eg\ilations  to  carry  out  tMe   provisions 
of  tie  Act,  would  entitle  tiiC  i.>tato  iioard  of  Kqualization  to 
pass  such  a  regulation  and  enforce  the   same  by  revocation  of 
the  licana©  of  any  one  violating  any  such  rej^ulation  of  tliis 
Board,   Any  attempted  regulation  of  the  sale  of  alcoholic 
bevex^es  by  the  Board  of  ^pervisors  for  the  City  and  Co^mty 
of  San  irancisco  would  be  in  express  violation  of  the  terms 
and  provisions  of  tiie  Constitution  of  the  State  of  California 
from  wiiich  document  tiiis  very  city  and  coimty  obtains  whatever 
authority  aid  powers  it  posaesses. 

In  addition  to  that,  any  attempted  fixing  of  the 
closing  hoiirs  for  those  enga^iing  in  the  sale  of  alcoholic 
beverages  in  ^an  irai.clsco  would  bo  in  conflict  vjith  tlie 
Stat©  lav.'  on  tiiis  suuject,  for  ±£   tlio  otate  ^^oard  of  I'qvial- 
ization  failed  to  establish  any  closing  hours,  and  none 
beinj3  established  by  tiie  "Alcoholic  Baverage  Coritrol  Act", 
it  wo, lid  be  clear  that  it  is  tao  State's  iistent  that  no 
restriction  be  placed  tlaereon  and  snj   attempted  i^estriction 
placed  thereon  by  any  nunicipality  v/ould  be  in  conflict 
therewith.   On  the  otlier  hand,  sJiould  the  ;>tate  Lioard  of 
Fqxialiaation  establish  a  closing  hour  by  repilation,  then 
any  more  stringent  regulation  by  a  municipality  would  be 
in  couflict  therewith  and  any  less  strijii^,<sit  regi  lation 
would  be  meaningless, 

A  case  treating  the  subject  as  to  what  constitutes 
a  conflict  betxyeen  a  State  Act  and  a  local  ordinance  is  that 
of  six   Parte  Daniels,  l^'S   Cal,  636.    In  tliat  case  the  Motor 
Vehicle  Act  of  1917  was  involved,   'fhe  oetitioner  in  the 
action  was  charged  wiUi  violating  a  city  ordinance  of 
Pasadena  vdiich  proMbited  travelinc  at  a  r';roator  speed  than 
fifteen  miles  an  hoiir  at  the  place  in  quastion.   The  Motor 
Vehicle  Act  of  1917  permitted  one  to  travol  at  twenty  r-iiles 
an  hour  at  the  saiae  place  provided  it  was  not  an  tmaafe  rate 
of  speed  under  all  tlie  c  rounstances. 

The  Court  held  tliat  the  local  ordinance  was  in 
conflict  wltii  the  otate  Act  and  said; 

"It  cannot  be  doubted  that  the  legislature  in 
enacting  section  22 (d)  (Uotor  Vehicle  Act)  with 
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relation  to  tiie  authority  of  municipalities  to 
reipolato  speed  intende-!  to  occupy  the  v^iole  field 
of  traffic  repnolatlon* 

"In  thia  case  the  petition  er  had  a  rif^jit  to 
drive  on  the  hir-hway  at  a  speed  that  waa  raaaonabla 
and  pi'oijer  imdev  all   tio  circijfnatancea,   and  tie 
fixing  of  an  arbitrary  speed  ll?nit  by  tiie  other 
city  authorltie'a  reati^ctetj  that  rl/sht  and  wasV 
ihe're jl^ore   in  bonf li'ct  v/l tb  t: iat'_  r ^  ''r^-       i-e   therefore 
conclude  tlia€~  the  city  ordinance  of  Taaadena  flxin;^ 
a  speed  ll.-iit  of  fifteen  railos  an  hour,   ia  in  direct 
couflict  wltli  the   State  law  and,   therefore,    void," 

A  case  dealing  more  directly  w5. th  th.   problam  at  hand 
la   that  cf  Los  Au^elea  -'ireaving  Co;..paar^;  v.   Olty  of  i^a  Angelca, 
8  Cal.App*    (2nd)   §31.        liiore  tiie  Court  was  corifj^onted  with 
tlxe  problam  of  doteriainin^  tlie  effect  of  Article  XX,   Section  22 
of  the  Coastitutlon  of  the  tJtate  of  California  upon  the  ri-^ht 
of  oJfiartored  n-unicipalities,  which  iiave  I'eaervou.  to  tiietiseivos 
control  of  their  imanicipal  affairs,   to  liconae   tiie  aaio  of 
iutoxioatijig  liquors  witiiln  th®  toour-darlas, 

Tlie  covirt  deter:,J.ii6d  tliat  Article  X^l^   ooctlon  22 
of  the  Conatltution  i~;&\'0_  to   "tc-.c   goI^-   cu.d  e:cliaive  rlHat 
to  coutrol,    liconao  arul  x  ess  aid  took  Sie 

sajTiO  out  of  tiie  !.anda  of"  o,   and,  in  thia 

oonneotioxiy  aald: 

"oection  22  of  Article   'DC  of   the  Can -titration 
deala  exclualvely  with  tiie  control  of  tiie  licenalng 
and  regulatings  of   the  busineaa  of  manxii'acturing  and 
dealing  in  tntoxicatinf,  liquors*       Section  6  of 
Article  XI  of  tne  Uonstltution,   inaofar  aa  the 
issues  of  t:  is  caae  are  concerned,  ia  genoral  in  its 
toi-Kia  in  giving  chartered  cities  control  of  all  their 
municipal  affairs.       As  Section  22  of  Article  X'i  was 
adopteu  laat,  aa  it  ia  special  in  dealing  with  thia 
subject  of  the  co  trol,  liconains  and  rogi.lating  of 
*the    Lanxifacture,   aale,  purciiase,  poaaeaaion,   trana- 
portat.lon  and  diapoaition  of  intoxicating  liquor 
witiiin  the  atate'    and  as  it  shows  an  intention  to 
remove  tlae  liconalng  for  revenue  of  thoae  ao  dealing 
in  intoxicating  liquor  from  the  realm  of  a  JTiunicipal 
affair  to   tloat  of  a  matter  of  general  atato-wld© 
concern,   Ita  proviaiona  nust  be  held  to  control  over 
thoae  of  oection  6  of  Article  XI  of  the  Conatltution 


-m« 


and  vest  in   the  state  the  exclusive  and  solo  ri  ht 
to  license  for  the  p\irpose  of  revenue   those  onjja)ied 
In  the  toiiaineas  of  manuXac tiering,  dealin^jj  in  op 
handling  intoxicating  liquors.        It  follows  tiir!.t  the 
City  of  lios  Angeles  hod  no  ri^t  to  i.ipose  a  licens* 
tax  for  the  purpose  of  roventio  upon  the  bucincsa  of 
plaintiff  after  the  ajnendinent  becajiie  opci>ative." 

And  so  In  answer  to  tho  problan  at  hand,   I  advise 
you  that  the     Board  of  Supervisoi'S  does  not  poaaeas  the 
authority  luider  the  police  power  to   regulate  the  closini?  hours 
of  places  dispensing  intoxicating  liquor;     that  it  is  a  niattor 
tiftiich  rests  solely  and  completely  in  the  hands  of  the  Legis- 
latui'e  of  the   "Jtate  of  Caliron":ia  and  tho  Otate  lioaoxi  of 
Equalization  as  already  stated. 

Respectfully  sulMitted, 


jrrwi:mmTrr 


To  - 

The  Lkjard  of  Supervisors. 
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March       5        1937, 

SUBJ.  CTi      re  Legal  duty  of  v/lfe   to   support  huaoand 
I'rocn  separate  property  acquired  throu^ 
devise  or  bequeath, 

Sentlemen: 

You  have  presented  the  following  facts  for  my  oplnloni  Mr. 
Plancich  while  separated  from  hla  wife  applied  for  Old  Age  Security 
and  was  declared  ell.^lble.  At  the  tlrae  of  the  separation  Wrs.  Plancich 
was  living  with  her  sister  and  was  supnorted  by  her.  The  slstor  has 
since  passed  away,  Krs,  Plancich  Is  now  receiving  free  rent  and  a 
fifty-dollar  a  tnonth  Income  from  the  estate  of  her  slater,  for  her  maln- 
te-nance  and  support.  You  desire  to  know  whether  Mrs,  Plancich  la  legally 
bovmd  to  auppo^  her  huaband  out  of  he  Income  which  she  receives  from  the 
estate* 

OPIHIOW, 

Section  171  of  the  Civil  Code  provides i- 

"Llaolllty  of  separate  property  of  wife.  ITie  separate 
property  of  the  wife  Is  liable  for  her  own  debts  contracted 
before  or  a f tor  her  marriage,  out  Is  not  liable  for  her 
husband's  debts;  provided,  that  the  s eparate  property  of 
the  wife  la  liable  for  the  parent  of  debts  contracted  by 
the  hufiuand  or  wife  for  the  necessaries  of  life  fiu*nlahed 
to  them  or  either  of  them  while  they  are  living  together; 
provided,  that  the  provisions  of  the  foregoing  proviso 
shall  not  apply  to  the  separate  property  of  the  wife  held 
by  her  at  the  time  of  her  niarrlage  or  acq  ;1  red  by  her  by 
devise,  succession^  or  r^lft,  other  than  by  rift  from  the 
huaband,  after  marriage. 


See  alsot 


858 


12  New  Cal.  Digest,  page  460,  15  A,L,R, 
Bvana  v,^  Noonan,  20  Cal,  Ap:,  288; 
Title  insurance  gr.d  Trust  Company  v,In/^eraol,l 
3^5Q  Cal.  474, 

Sections  155  and  176  of  the  Civil  Code  provide  a  method  where- 
by a  husoand  may,  by  proper  legal  proceeding,  obtain  support  from  the 
separate  property  of  his  wife,  should  he  have  not  deserted  her,  aiid  if 
he  be  Indigent  and  unable  from  Infirmity  to  support  hlnaelf « 

You  have  .resented  a  fiu*ther  problem  Involving  other  property 
belorglng  to  Kra,  Plancich,  You  have  i^ot,  however,  given  me  the  detail 
aurroundlng  the  manner  In  which  lirs,  Plancich  acquired  the  property, 
nor  uhe  value  of  the  proporty.  Upon  receipt  of  this  Information  I  sliall 
be  pleaeod  to  advise  you  further. 

You  a  re,  therefore,  advised  that  Inasmuch  as  the  $50,00  allow- 
ance to  Lira,  Plancich  Is  allowed  her  out  of  the  estate  of  her  sister,  f  or 
her  maintenance  and  support,  there  is  no  legal  responsibility  on  J'.rs, 
Plancich  to  sup,>ort  her  husband  out  of  this  Income  which  she  is  receiving 
from  the  will  of  her  slater* 

Kespectfully, 

TO  I  County  Welfare  Dapartjnent, 

uity  AtT.opndy, 


'rf*.,v.- 
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SUBJECT:      In  Ho,    Right  of  the  Board  of 

ouporvisors  to    Jugulate  Uiilfomas 
and  Equijsaent  of  Police  Officers, 

Oe«p  Sirs I 

I  have  a  letter  addressed  to  me  by  tl-xo  t^lei-k  of 
||Q^!r  Board  In  wl.icla  he  statos  that  '^up  rvisor    Thl  has  requested 
tIkRt  the  City  Attorney  be  asked  if  the  lioard  of  Suporviaora 
can  pass  ar   ord-tnance  to  provide  tiiat  revolvers  wsm  by  Police 
Officer*  atuat  be  worn  under  the  coat. 


OPINIOH. 


Section  35  of  the  preseait  Cliartor  provides  thats 

"The  Police  ret>artmf-)nt   Siiali  be  under   the  r.iaiiase- 
ment  of  a  police  coKiaisaion  coiisistinfi  of  tliree  neiabers 

In  other  words,  the  i7iana:ten^nt  of  tlie  Police  Depart- 
ment and  of  all  of  its  ;neiaj©r3  is  veatod  in  tho  Police  .Juirurilsalon, 
The  ::iatter  of  ^Jinifor?ns  arid  equ.-.pr/ier.t  of  the  personnel  of  the 
Police   'jepartment   is  an  essential  pai't  of  the  naaai^etient  of  that 
Peparfcaent  and  therefore  the  i;:atter  of  how  those  v.rdforms  and 
equipr-icnt  shall  be  worn  or  carried  ia  aii  adnini strati ve  iuatter 
under  the  jtirisdiction  of  tiie  Police  CoKuaission, 

Section  22  of  the  Cioarter  prohibits  the  lioaird  of 
Supervisors  and  its  Coinraitteos  and  its  raeiibera  fron  dxctatinc, 
8ug.,e stints,   interfering  w.'.th  appolntanents,   proiaotiorxS,   cojupeii- 
sationa,   disciplinary  actiorjs,   contracta,  req:;lsitions  Tor 
pxirchascs  or  other  administrative  recoinraendations  or  actions 
of  the  Chief  Adnini strati ve  Ofricer,   or  of  ueparti;-cnt  haads 
lUKier  the  Chief  Adninintrative  officer,  or  under   tlie  respect- 
ive Boards  or  Cornmisaions, 

As  I  have  already  said,   it  appears  to  rue  that  the 
method  of  wcarin,3  or  carr^^ing  any  part  of  tJxe  equipment  »^ilch 
must  be  worn  or  cari'ied  by  a  Police  officer,   is  a  .lattor 
solely  '^vlthin  t:ie   ,^\trlBdiction  of  the   Police  Co!Tiuission  and 
the  Chief  of  Police  and  t^.at  ttie  Boai'd  of  oupervisors  caianot, 
by  ordinance,  rc^ixlats  such  natters  or  interfere  with  any 
rules  and  ro^alations  of  tlio  Police  r^paruucnt  on  t^e  subject. 
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you  are  tli»r«fore  advised  that  your  iioard  has  not  the 
power  to  enact  an  ordinance  regultiting  how  revolvers  shall  be 
work  by  members  of  tlie  I'olice  i^epartinent  and  any  attempt  to  do 
so  would  be  a  violation  of  i-ieotion  22  of  the  (barter. 


Yours  very  truly. 


'cmrs!Ffmmr 


BOARD  OP  SUPEHVISORS 
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March  36  ,  1937. 


SUBJECT:   Re,  Validity  of  Mfexlcan  Divorce 

Obtained  upon  Written  Application, 

Gent  Ion  en: 

I  have  your  request  for  an  opinion  as  follows: 

"May  we  ask  your  opinion  as  to  the  legality 
of  the  divorce  granted  in  Jiiarea,  Mexico,  on 
July  28,  1932,  by  Judge  Jose  Tria  of  the  Civil 
Court,  District  of  Bravos,  otato  of  Chihtiaixua, 
Mexico,  to  Oscar  and  Nina  C,  Moremen,  citizens 
of  the  United  States  and  residents  or  the  State 
of  California.   The  divorce  was  obtained  by 
mutual  consent  and  upon  v/ritten  application'  only. 
Neither  person  has  ever  been  in  Mexico." 

OPINIOW. 

The  leading  case  In  California  and  the  case  wiilch 
establishes  the  law  as  to  divorces  obtained  in  l-lexico  without 
residence  and  upon  written  application  only  is  that  of 
RYI1^:R  v.  RYDEI?,  2  Cal.App,  (2nd)  426,  and  in  which,  in  quot- 
ing  Warren  v,  V/arren,  127  Cal.App.  (2nd)  231,  trie  Court,  on 
page  432,  said: 

"'A  bona  fide  residence  is  essential  to 
Jurisdiction  and  a  valid  decree  of  divorce 
Cannot  be  foixaded  upon  a  simulated  domicile,  nor 
a  residence  tindertaken  i"or  the  puip  ose  of  seciJir- 
Ing  such  a  decree,'" 

We  also  find,  on  pages  432  and  433,  the  following 
language; 

"If,  however,  it  be  assumed  that  the  laws  of 
tliat  country  require  no  residence  nor  the  presence 
of  the  parties  within  its  territory  as  a  basis  of 
jurisdiction,  and  that  t  e  fonial  requirer.ionts 
established  by  Mexican  law  were  met,  then  the 
divorce  cannot  be  recognized  under  the  laws  of 
ttiia  state,   A  decree  of  divorce  rendered  by  any 
Jiu'isdictioi.  In  v^ich  neither  of  the  parties  Iriave 
domicile  is  not  entitled  to  full  faith  and  credit 
and  v/ll  not  be  recognized  and  enforced  in 
California." 
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me  Court  continues,   on  page  434,   as  followa: 

"■'ifcere  an  attanpt  is  made  t>u*oi:^h  the  courts 
to  tindo  a  aai^rla;:;©  the   at&te  bocoies  in  a  setxae  a 
party  to  fcic  prooeed'.n  s,   not  neceaaarily  to 
oppose,  but  to  make  sure  that  the  attempt  will  not 
prevail  wJ.t'ioiit   sufficient  and   lawful,  cause   shown 
by  t}te  roal  Tacts   .>r   tixe  case,  uor  it  is  s.-;  tieae 
Condi tlo^TS  aire   f<Tun<5  to  exi.^t  at   thn  time  the 
decreo   is  riade  upon  w5aich  t;iO   state  porriitG  a 
divorce  to  he  rtranted.       The  state  has  an  interest 
in  the  maintenance  of  the  ;narriag©  tie,   wnich 
neither   tic  collnsion  Qor  tho  nesli^ence  of  tho 
parties  can  i:.ipair.' 

"It  requ5j7es  t'le  o  tation  of  no  avthority 
ttiat  tne  consent  of  the  wife  could  not  confer 
jurisdiction  to  graiit  cr.a  husband  a  decree  of 
divorce  within  tiie  United  .itatea,  and  tlie  same 
rule  exteiids  to  a  foreign   jxu'isdo.ction.        .ut 
would  be  a  strange  situation  if  the  coiirt  where 
the  parties  resi.  e  were  bound  by  tha  rules  of 
public   aollcy  and  tJia  parties  could,  b:*/  subter- 
fuge or  evasion,   by  oor'pesx>Oi*dejioe,  obtain  a 
decree  In  another  forun," 

The  principle  of  law  enmxciated  in  the  case  of 
Hyder  v.  Ilyder,   supra,  was  ennfirr^ied  in  the  followingt 

PEOPLE  ▼,  HARLOW,   9  Cal.App,    (2nd)    643; 
KEGLEY  ▼•  KEGLar/,  ^G  Cal,App»Dec.   G92, 
eo  Pac.   (2nd)  'lo2, 

You  8u*c   tiicrefore  advised  tiat,   InasKiucii  as  the 
co\irts      of  Mexico  never  obtained  Jurisdiction  over  the 
par-tict,  cciioernod,  the  pu^'pcrted  divorce  will  not  he  r -^cog- 
nized tinder  the   laws  of  the  State  of  California. 


Youi's  vex'y  t  raly. 


"cT^TTF^T-'^ 


To  the  - 

County  Velfar©  Doparti^.ei t • 
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SUBJBCTt     Be:     Pin  Ball  and  l.tert>l«  itechixi«8« 

Doar  Sin 

I  im^vm  your  lattar  vuader  dat*  ot  Mareh  19th  roading  i 
follows} 

"inclosed  plaasA  find  Oz^er  to  ;>hov  Cauaa  and 
lemgortixj  aastrainiiig  Order,  in  tbe  matter  of     •  Johnaoi 
Vm  VVm*  J.  «.j^iiim,  et  al*.  and  X  Heapectrully  request  you 
to  daf«aul  u«  In  this  natter* 

In  Tlew  of  the  f&ct  tiiat  thia  order  refers  to 
two  looatlcms.  to-witi     #272  Turk  St*  and  j^093  i  liestnut 
street,  X  would  liise  to  be  advised  upon  receipt  of  tiiis 
ccBifflnni  cation  aa  to  whether  or  not  «•  should  prooeed 
against  other  plaoea  where  illegal  oaehines  are  found 
to  be  in  operaticxi* 


I  aza  forwarding  a  ooaBaraileation  to  Attontey 
^ieneral.  U*  :>•  v;ebb.  suggest ixig  that  iie  cooperate  with 
you  in  this  £«tter*" 

This  opinion  will  deal  with  the  amaesoA  pam^raph  ot  your 


letter* 

OPIHIOK 

I  note  that  you  ask  to  be  advised  as  to  idiether  the  i'olice 

Depairtment  slioxild  prooeed  a^ixist  places  where  illej^l  machines  are 
fovind  to  be  in  opeznation* 


xhs  anamev  to  your  questioii  saist  be  in  th»  affinaatiipe,  for, 
undoubtedly^   it  is  your  duty  to  :)Z>event  the  use  of  any  gaming  machine, 
the  use  or  display  of  i^iich  Is    ^roliibited  by  law.     However,  aa  Uie 
case  lasntioned  in  tho  first  paragraph  of  your  letter  deals  with  so- 
called  marble  or  pin  ball  machines  or  devices.  I  take  it  that  your 
XHiqueat  deals  with  tlie  vise  and  possession  of  these  machines  and  I 
will  so  consider  it,  and  will  give  consideration  to  this  point, 

ihe  use  and  possession  of  these  xoachines  are  regulated  by 
Section  330a  of  the  Penal  code,  the  pertinent  portion  of  inhich  reada 
as  follows t 

"Every  person,  who  has  in  his  possession  or  under 
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his  control,   either  as  onmer^   leasee,  agent,  employee, 
BortgftiBiM,  or  otl^iArwiae,  or  wlio  permits  to  be  placed, 
aaiatelned  or  kept,  in  any  rooni,   spaoe,   inclosure  or 
building  owned,  leased  or  oc  upied  by  hi  >,  or  x:u^ider 
hie  BMmagemfioit  or  control,  any  slot  or  card  iimchine, 
contrivance,  appliance  or  iwci^nioal  device,  upon  tlvb 
result  of  action  of  whi^  laoney  or  other  valtiable 
thing  is  staked  or  hazarded,  ai^  trrhlch  is  operated, 
or  played,  by  placing  or  deposiltinij  therein  any  coins, 
checks,  slugs,  balls,  or  otlier  articles  or  device,  or 
in  any  other  nanner  and  by  uieans  whereof,  or  as  a  re- 
sult of  tlie  oi>erntion  of  wiiioh  any  laercliandise,  money, 
representative  or  articles  of  value,  c/iscks,  or  tokens, 
redeiaable  in,  or  exchan^^eable  for  money  or  any  otl«sr 
thing  of  val\je,   is  won  or  lost,  or  taksn  fr<Ma  or  ob- 
tained fz*om  such  maoiiine,  w>ien  the  result  of  action 
or  operation  of  such  raachine,  contrivance,  appliance, 
or  Mechanical  device  is  dt^pendMit  up<»i  xiasard  or 
cliaiice,  ■'••  *  «  »•" 

Mxile  you  have  not  ^^iveai  ns  a  dencx'iptlon  of  the  machines 
or  devices  which  are  tiie   aubjoct  of  jovjc  inquiry,  I  take  it  to  be 
a  fact  that  they  are  tiie  ordinary  pin  ball  devices  «^iich  are  coeBoonly 
used  in  floid  about  cigar  stores  and  like  places.     I  take  it  fresi 
the  sieehanlain  and  construction  of  tlxese  devices  tliey  are  <:3aines  of 
chane«,  and  not  of  skill,  ©apooially  if  anytliing  of  value  was  paid 
or  glvwi  to  the  player  ttiereof  as  the  result  of  nis  play  thereon, 
and  they  have  been  so  he34  by  tbio  coDi^ts  of  ox\r  sister  states* 

bees         ADAMS  V*  ASl^ONIO   (Tex«), 

88  S.  W*   <3A)  503,  and  cases  cited, 
mW  ▼•  SIMMOHB    (Miss,), 
167  SO*  65« 

In  Bomy  states  t^lere  are  atak  utes  wliioh  prohibit  U^  poss- 
ession or  use  of  ^^aminfj;  devices  or  so-called  guass  of  dtiance  and  in 
tlwse  Jurisdictions  tiie  seizure  of  the  niarble  'or  pin  ball  ^^luges  by 
the  law  enforcement  autlioo^ity  has  been  sustained,  but  even  in  these 
cases  thb  seizure  was  sustained  upon  ttiB  t>i*ound  timt  tlie  device  was 
so  used  that  the  i>erson  using  the  same  could  win  or  lose  sonetiilng 
of  value  by  its  (^ration* 

We  find  in  iiuUng  case  1mm,  Vol*  12,  ttie  following; 

"A  slot  inachine,  it  lias  been  said«  Is  not  per 
tm  a  ganftlVng  device,  since  it  may  be  used  or  played 
up<»i  for  Innocent  ^lurposes,  and  the  coiorts  cannot  tlieiNj- 
fore  take  judicial  notice  ttiat  every  slot  tiachine  is  a 
gawbllng  device,  as  tbie  use  to  which  it  is  put  must  de- 
tewalne  its  ciuiracter*" 
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xliia  bi»ing»  us  to  tha  conaidoratlan  of  tiie  section  of  our 
penal     ode  heretofore  quoted.     Note  tlmt  tiier©  are  two  eleaienta 
D^ielx  CO  to  iaake  up  the  vlo«tion  of  tim  law;  flrst^  ttie  possession 
oT  the  device  ItaelT;  and  aec<md,  the  x>e8ult  of  the  operation  there- 
of, and  the  crli:»  is  not  ccaajjlete  unless  as  the  rosvilt  nf  tlie  oper- 
ation iserchandlse,  racmey,        ->:>opr«sentatlv»  or  articles  of  value, 
etc.  are  von  or  lost* 

Tlierefore,  it  appears  to  n»  that  If  one  of  the  deirioeB 
m»nti<med  is  played  or  operated  xMvely  for  the  amuseaiMit  of  the 
player  and  nothing  of  value  is  wagered,  wcm  or  lost  as  tlie  result 
of  the  play,  tlie  law  is  not  violated  either  by  the  j>layer  or  by 
iSM  p&rmxL  in  whose  possession  tl>e  device  may  be,  and  tliat  your 
departiaent  would  not  hav©  the  rif^it  to  i><ilze  or  crmfiscate  the 
xsRchines.     Kowever,  the  converse  is  also  true,  tlmt  is,  if  any  of 
these  rnacliines  or  devices  should  be  so  (»erated  tlmt  tl;e  player  or 
operatMP  thereof  should,  as  the  result  of  his  play,  win  or  lose 
anything  of  valine  or  hfiv«  the  chance  of  winj;lni;;  or  losing  anytiiing 
of  value,  as  the  z^sult  of  his  play,  then  ttie  law  is  being  violated 
ai^  yow  rould  be  j   stifled  in  not  only  confiscating  the  rmchine  or 
aachinea,  but  also  in  arresting  the  i^erson  having  possession  of 
the  Mt^'-hlne. 

f/hils  the  hi^lhest  covtrta  of  our  state  have  not  passed 
upon  the  qiMsticaa  whi^  you  have  sulxaitted,  the  AttORMiy  General 
oJr  the  state  lias  <m  siore  tljoi  one  oecaaioa  been  called  upon  to 
advise  inurious  county  officials  upon  Uie  subject,     in  liis  opinion, 
No,  N31&4,  dated  >'4arch  1,  1937,  and  r«3dered  to  the     istriet 
Attoanoey  of  Tehaaa  Count^,  b»  tmX&t 

"that  pin-ball  tystxMB  are  illegal  vmder  the  pro- 
visi<xtia  of  liection  330a  of  the  ;>enal  tode  of  this  state 
wban  anything  of  value  is  givearx  as  a  priae  to  tiie  player 
and  this  idiether  such  prise  consists  of  aoney,  nsrchand- 
ise  or  additional  free  gacies.** 

In  an  opinion  rendered  to  ti^ie  sheriff  of  I<os  Angles  on 
i4arch  20,  1937,  the  Attorney  General  said: 

^»Ve  have  all  understood  tlmt  any  character  of 
saechanical  device  that  is  operated  for  amusement  only 
is  not  violative  of  the  law," 

You  are  ttieref  ore  advised  that  if  the  iiarble  or  pin-ball 
gaaes  wliich  you  mention  a3?e  played  for  aauswnent  only  and  the  play- 
er does  not  stand  to  win  or  lose  axiything  of  value  by  the  play, 
that  the  law  is  not  violated,  but  if  tiie  player  does  stand  to  win 
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or  lota  anything  of  value  as  the  result  of  th©  pUy,  the  3aw  1» 
biing  violated  and  you  nay  arreat  tha  i^paon  Having  Pja^^^^^J^*,^ 
Sr^chine  and  confiscate  the  aa»t,         I  ^^y  •l8^«**^  *^^°"ri* 
^Se  held  that  tokwia  givwi  aa  the  result  of  the  play  which  pemit 
«rpiSyer  tS  i^dS^  in  further  play  ^itfliov.t  additional  cos^  are 
Id^ked  upon  as  a  thing  of  valu** 


Yo-jrs  ^»ry  truly, 

CITY  ATTCHOfEY 


OHIBP  eP  POLICE 
[all  of  J\i8tlMi« 


#1 


5v 


1001 

April   1   19S7, 
SUBJi.CTi   Deduction  of  Atnovrnte  Received 

ae  Lcxlge  Benefits  fpom  did  A.;^e  Seciirlty  Allowance. 

Ger.tlesienj 

I  havo  a  raqxi^at  for  an  opinion  regarding  the  propriety  of  deduct- 
ing Emounta  r<»colved  as  lodge  benefits  from  the  tnonthly  allowance  paid  under 
the  Old  Age  Security  Act, 

In  the  case  under  discussion,  the  pensioner  la  receiving  $35,00  per 

month.   It  Is  apparent  that  the  lodge  dues  are  being  paid  out  of  the  amount 

received  through  the  Old  Age  Security  Act, 

i  OPINION 

The  CMLd  A^e  Security  Act  as  amended  in  1935  and  reported  on  pag« 

1767  of  the  1935  Statutes  roads  In  part  as  follows: 

"The  amount  of  aid  to   uhlch  any  applicant  aiiall  be 
entitled  shall  be  fixed  ^Ith  due  regard  to  tho  conditions 
existing  In  oach  case,  but  In  no  case  shall  it  be  aii  amount 
which,  when  added  to  tho  income  of  the  applicant  from  all 
other  sources,  siiall  be  less  than  twenty  dollars  nor  .noro  than 
thll'ty-l'lvo  iollGi.>a  .^er   (uoath;  provided,  ho«,av©r,  that  It  la 
the  Intent  and  purpose  of  this  law  to  allow  to  each  axid  every 
applicant  q.^allfled  lunder  the  provisions  of  this  act,  who  la 
not  In  receipt  of  board  su<d  lodging  In  he  private  home  of  a 
relative  or  fx-lend,  nop  of   any  Income  from  other  sources  vvhat- 
soever,  the  sum  of  thirty-five  dollars  per  aonth,' 

It  appears  from  a  read  in -r  of  the  act  that  It  was  the  Intent  of  the 
Legislature  to  allow  a  sum  vhlch,  added  to  other  Income,  would  not  exceed 
|35.00  per  oiouth.  The  amouiit  received  fronn  lodge  ;jonef  its  Kust  be  taken  as 
Income,  This  view  la  further  strengthened  by  the  fact  that  the  recipient 
was  keeping  up  i,h&   lodge  dues  frota  the  amount  received  ttirouj^  the  Old  A,-e 
Security  Act, 

You.  ai'e,  therefore,  advised  that  any  amounts  received  from  lodg« 

aenef its  should  oo   cioductod  from  the  monthly  allowance  received  by  the 

aenslonar. 

Respectfully, 

lojmty  Welfare  repartsiant.  CITY  ATTORNEY 


IpOX 


rtJ     iftl^Tflpwi 


na::-.-- 


t^JSrr    ffl    e!^'?*»    »*♦■' 


■aXei^ 


.'^ttfO 


1002 


April  2,  1937. 


SUBJECT t  Can  Billboards  be  erected  in  First 
tLod   Uaoond  Residential  Districts? 


OentlcunexL  t 

Tills  office  is  In  receipt  of  your  request  for  an  opinion, 
as  follows t 

REQUEST 

"under  the  zoning  ordinance  has  the  Coob- 
ission  the  right  to  approve  applications  for 
permits  to  erect  advertising  signs  or  billboards 
in  either  the  i'irst  or  .second  ieaidential  Districts?" 


OPINION 

Tlie  soning  ordinance  in  question  is  Ordinance  No.  5464. 
It  divides  ttiB   t'ity  and  Coxmty  of  San  Franclaco  into  six  districts 
for  the  purpose  of  regulating  and  establishing  tiie  location  of 
trades  and  industries,  buainessea,  dwellings,  etc.   ."wo  of  those 
districts  are  known  as  the  First  and  ^ootid  Uesidential  i^istricts 
rospectively.  V<liat  use  rnay   b©  .sade  of  property  in  those  two 
districts  is  specifically  provided  in  the  ordinance •  In  neither 
is  the  erection  of  advertising  signs  or  billboards  riontionod. 
Does  this  ordinance  inean  to  regulate  and  govern  the  use  that  may 
be  made  of  vacant  lots?  Tliis  is  the  only  query  here  presented. 
Tim   ordinance  in  part  reads  as  follows  t 

"No  building  or  premises  shall  be  erected 
or  used  Tor  any  purpose  other  tiion  a  purpose  per- 
mitted in  the  use  dlatrlct  in  which  such  building 
or  preiaia'ea  ai*e  located.*' 

If  the  word  "premises"  refers  to  vacant  lots.  It  Is  clear 
that  the  exrection  of  advertising  signs  or  billboards  is  not  per- 
mitted in  rirst  or  second  Uesidentlal  districts,  as  such  uses  are 
not  among  those  specifically  allowed  in  those  districts.  From 
the  Uiideracored  portion  of  the  ordinance  above  quoted  from,  it 
is  evident  that  the  ordinance  intends  to  regulate  and  govern  the 
use  that  may  be  made  of  vacant  lots  in  tixe  various  districts, 
as  well  as  the  erection  and  use  of  buildir^is.  lixis  same  view  was 
taken  of  siiallar  language  in  a  zoning  oiniinance  of  New  York, 
discussed  in  the  case  of  M.;mr?I.NT  'JARAOE  CORPOliATION  v.  LL:VY, 
194  N.  F.  849,  wiiere  the  court  said: 
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"Til©  arguMent  Is  advanced,  however,  that 
the  ordinance  does  not  api^ly  to  vacant  land.  The 
word  "premlsea*  has  a  broad  slenlficance,   e  raay 
not  dlaregtird  it.  The  intent  tiiat  the  zoning  reso- 
lution should  apply  to  every  use,  whether  or  build- 
ings or  land,  in  a  'use  district,*  clearly  appears 
from  the  express  terms  o£   tho  reoolatlon,  and  is 
instinct  in  ruany  of  its  separate  clauses*  Here 
there  is  no  XHKsm  for  construction,  Tlxe  ordinance 
Biust  be  applied  in  accordance  with  its  letter  and 
spirit.   Tie  use  of  the  applicant's  land  within 
the  residexice  district  and  abutting  on  P'ifty- 
Ninth  street  for  parlcins  s.jace  ia  illegal,  and 
permit  for  lowering  the  curb  on  I'ifty-Ninth  street 
was  properly  refused." 

You  are,  thei^forc,  advised  that  the  City  Planning  C 
iasion  does  not  possess  the  ri^drit  to  approve  applications  for 
permits  to  erect  advertising  slQfVB   or  billboai^s  in  either  the 
First  or  .>ecuna  .cosidontial  j^istricts,  v/hetiier  it  be  upcm  build 
ings  to  be  or  already  erected  or  upon  vacant  lots. 

liespectfully  submitted. 


CITY  ATTORNEY 
City  Planning  coasoission 
City  iiall 
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April   3   1937, 


SUBJECT!   Can  property  zoned  for  a  ll^^ht 
industrial  use.  be  used  for  a 
Bottling  Works? 


Gentlemen: 

This  office  is  in  receipt  of  your  request  for  an 
opinion  as  follows: 

REQUEST 

!•   Can  property  zoned  for  a  light  industrial  use, 
be  used  for  a  bottling  works? 

2m       What  types  of  uses  of  property  are  excluded 

from  property  zoned  for  a  light  Industrial  use? 


OPIKIQH 


These  two  queries  can  be  answered  at  one  and  the  same 
tine*   ilie  only  uses  to  which  property  aoned  for  a  light 
industrial  use  cannot  be  put  are  those  specifically  enumer- 
ated from  1  to  28,  Inclusive  of  Section  6  of  Ordinance  No» 
5464,  known  as  the  Zoning  Oi?di nance*  As  a  bottling  works 
is  not  therein  included ,  it  may  be  maintained  in  property 
zoned  for  a  light  Industrial  use* 

Your  particular  attention  is  called,  however,  to 
item  No*  27  in  the  list  of  exclusions,  which  excludes  from 
a  light  industrial  district  any  use  of  property,  even 
though  not  specifically  enumerated  taerein,  which  consti- 
tutes "a  nuisance  or  wo Ich  may  be  noxious  or  offensive  by 
reason  of  the  em! ssion  of  odor,  dust,  smoke,  gas  or  noise*" 

In  response  to  your  queries,  therefore,  you  are  advised 

thatt 

1*   Property  zoned  for  light  industrial  use  can  b« 
used  for  a  bottling  works}  and 
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2.   Only  thoa*  specific  uses  enumerated  from  1  to 
28,  Inclusive  of  Section  6  of  Ordinance  No.  5464  are  prohibited 
In  lly^t  industrial  districts,  subject  to  the  general  provision 
of  the  ordinance  above  noted  concerning  nuisances  or  noxious 
or  offensive  uses* 


Yours  very  tm^ly. 


TTTn^fosirssT 


TO- 


City  Planning  Commission* 
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April  6,  1937, 

SUBJECT  J  Dog  License  Tags, 

Dear  airt 

Thia  office  la  In  x^ecelpt  of  your  request  for  an  opinion, 
as  folloirst 

REQUEST 

!•  Is  the  owner  of  a  dog  who  has  obtained  a  license  tag 
for  a  given  year  entitled  to  a  duplicate  of  such  license  tag  upon 
demand  accompanied  by  the  required  affidavit  and  fifty  cents,  not- 
withstanding that  such  owner  cannot  present  the  original  certifi- 
cate showing  ownership  of  the  tag? 

2*  Can  the  Tax  Collector  issvte  more  than  one  duplicate 
license  tag  pursuant  to  Section  4  of  Ordinance  ITo«  3*04110? 

OPIKION 

Seotion  4  of  ordinance  3« 04110  provides  as  follows: 

'*If  any  license  tag  shall  be  lost  or  stolen, 
the  person  owning,  possessing  or  liaving  control  of  the 
dog  for  which  the  sane  was  issued  shall  be  entitled  to 
receive  a  duplicate  of  such  tag  by  presenting  to  the 
Tax  Collector  the  original  certificate  showing  owner- 
ship of  said  tag  and  subscribing  to  an  aff  Idas'  it 
sufficiently  showing  that  such  tag  was  lost  or  stolen. 
Tlie  Tsuc  Collector,  upon  payment  of  fifty  cents,  shall 
issue  a  properly  nvimbered  duplicate  tag,  and  shall 
keep  on  file  in  his  office  the  original  affidavit 
upon  which  said  duplicate  tags  were  issued*" 

This  section  provides  tlmt  tl^i©  owner  of  a  dog  shall  be 
entitled  to  receive  a  duplicate  tag  by  presenting  the  original 
certificate,  together  with  an  affidavit,  to  the  Tax  Collector 
showing  owneri^ilp  of  the  tag,  provided  ae   pays  the  sum  of  fifty 
cents.  The  words  in  the  ordinance  "shall  be  entitled"  Imve  a 
zoandatory  meaning  in  this  instance,  so  timt  anyone  appearing  at 
the  office  of  the  Tax  Collector  with  ttie  original  ownership 
certificate, the  affidavit  in  sufficient  form  and  the  sum  of  fifty 
cents  must  be  given  a  duplicate  license  tag  upon  demand.  However, 
there  is  nothing  in  the  ordinance  to  the  effect  that  the  Tax 
Collector  camnot  give  to  an  owner  a  duplicate  license  tag  upon 
presentation  of  the  required  affldatit  and  payment  of  the  svoa 
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or  fifty  cents ^  notwithstanding  that  the  owner  has  lost  the  orig- 
inal certificate  showing  ownership  of  the  original  tag.  The  sole 
purpose  of  tlie  requirement  for  the  fumisiilng  of  the  original  owner- 
ship certificate  is  one  of  convenience. 

Further,  there  is  nottiin^^  in  tlie  ordinance  which  states 
that  the  Tax  Collector  can  function  only  under  the  provisions  of 
section  4,  when  a  license  tag  has  been  lost  or  stolen.  .Moreover, 
the  ordinance  is  so  drawn  as  to  indicate  that  any  owner  of  an 
original  tag  may  have  it  duplicated  upon  giving  satisfactory  evi- 
dence by  affidavit  of  the  loss  of  tiie  tag  and  payEient  of  fifty 
cents. 

I,  therefore,  call  ymtr  attention  to  theppovisiona  of 
Section  1032  of  the  political  (ode  which  provide  that  public 
records  and  other  nattera  in  the  office  of  any  officer,  are  at 
all  tidies,  during  office  hours,  ojien  to  the  inspection  of  any  cit- 
izen. The  provisions  of  this  section  hold, in  effect,  tlrxerofore 
that  any  citizen  may  examine  your  records  upon  demand  at  a  time 
reasonably  convenient  to  you,  locate  the  duplicate  of  tlie  original 
certificate  showing  ownership  of  a  tag,  and  request  a  new  tag  upon 
presentation  of  the  required  affidavit  and  payment  of  the  svua  of 
fifty  cents. 

I  have  also  e:Karalned  the  ordinance  with  respect  to  the 
issuance  of  successive  duplicate  license  tags  under  the  provisions 
of  Section  4.  'i'hei'e  is  no  inhibition  in  the  ordinance  a^^ainst  such 
procedure,  if  the  owner  legitimately  loses  tlie  license  tag  several 
times.  It  is,  therefore,  mandatory  upon  you  to  isaxxe  the  license 
tag  as  many  tiroes  as  tlie  tender  and  offer  are  honestly  made.  It 
may  be  suggested  that  this  procedure  would  perrilt  the  fraudulent 
issuance  of  license  tags.  This  woxild  not  necesaarily  follow,  for 
the  reason  tiiat  anyone  guilty  of  such  fraud  would  also  be  guilty 
of  perjury  and  be  subject  to  arrest  and  conviction  thorefor,  since 
an  affidavit  of  merits  is  required. 

Respectfully  submitted. 


CITY  ATTORNEY 
Tax  Collector 
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April  30,  1937. 

SUBJECT*  In  ile,   Pa^euc  of  Expanses 

Xncarrod  by  Jai^  Cortti' aa^oner 
In  opposing  Motion  to  Q^iash 
tb.0  Paiiel  rf  .Triors  for  1957,   and 
Venire  for  February  and  Llarch  of 
said  yaar. 

Dear  Sirt 

You  have  sent  to  mo  an  order  signed  by  the  Presiding 

Jud-;©  of  the  oxxperior  Court,  directing'  yoii  to  approve,  and  the 
Treasurer  to  pay»  the  de^nand  of  'l^omas  S«  ^'^llvey,  Jury  Commiss- 
ioner, for  e:cpenaea  incurred  in  opposing  a  motior,  to  quash  the 
panel  of  ju3»ors  for  1937,  as  well  as  the  venire  for  Febr-aary 
and  ^iaroh  of  that  year. 

Taq   followiiiG  facts  ap^^ear*  fron  the  siffldavit  of 
%»#  Mulvey  iiriiich  he  has  filed  in  support  of  his  clair.  that 
thG  JuTTf  Cc»:'jalsr,ior;er  Aid, as  r«qi-u.red  by  law,  present  to  the 
Judges  of  the  Superior  Court  the  np.nes  of  prospective  jiu-ors, 
in  numbers  s-afficient  to  meet  the  anticipated  needs  of  the  Court 
for  the  current  year,  and  also  names  of  prospective  Jurors,  in 
numbers  asifficient  to  meet  uhe  .e  ids  of  the  liunlolpal  Co-oi^t  for 
the  same  period*   It  is  not  neoossary  to  direct  attention  to 
the  :net  :od  In  vaich  tJriese  narios  were  obtained,  nor  the  labor 
of  the  CojiMissioner  and  his  assistants  expended  in  obtaining 
then  and  certifyiiij  tUeiu  tc-  ILb  Co.a-t  for  proapcctlve  drav/ing 
and  service,  and  it  will  bo  sufficient  to  advert  to  the  fact 
that  the  cost  to  tLs  city  of  so  do'.n^  was  vlO*000»00  and  that 
it  would  cost  a  like  sum  to  obtain  a  new  panel  should  the 
present  panel  bo  discharged. 

VarlovuS  co-tnsel  r^pr-ssentin^:  piaintiffs  in  pending 
civil  cases  and  representing  defendants  in  pending  crJrninal 
proceei.l.igs  filed  with  tlia  Co  irt  nctlons  to  disqualify  tho 
Jury  panel  selected  for  the  current  year  through  the  agency  of 
the  Jui»Y  Corn!;:lC3ioncr,   If  the  raotiong  prevailed  the  panel 
would  have  bean  discharged  and  th.e  selection  of  n  new  panel 
wo-.ld  have  boccne  inandatory.   It  nay  be  presuiied  that  the 
additional  proceeding  to  select  a  nev;  panel  v;o  :ld  have  entailed 
upon  the  city  a  charge  equal  to  tho  selection  of  the  original 
panel. 

For  the  purpose  of  resisting  the  motions  to  quash 

and  dl3aiar.:3e  tho  panel,  tho  .hurr  Coiianijaioner  retained  tlie 
services  of  Mr.  Miitcai  fclarks,  an  attomey--at-law,  wtio  represented 
the  Coranisflioner  upon  tho  heariuj^  of  the  motio.na.   After  a  hear- 
ir^j  of  several  days  before  a  tiireo  Judrre  court  directed  by  the 
J\jdicial  council  to  near  the  proceeding,  the  motion  to  quash 


and  di3cliargo  the  panel  was  denied,       The  Corimisaloner  alleges 
that  by  reaaon  of  the  services  of  l-lr.  Marks,  he,   tiie  CaTBiiaaioner, 
has  beccaae  indebted  to  ilr»  iu«rks  in  tiie  Bvsm  of  ^,il,000«00  for  his 
services,  wiiich  sura  is  the  araoynt  of  the  clalra  preaentoci  bo  the 
Coiirt  by  Mr,  Ilulvey. 

Therefore,  the  qijeation  to  be  determined  is: 

"May  Mr,  tnilvey  be  reimborsod  for  the  abUcation 
«hlch  he  has  Incurred?" 


OPINION 


The  question  may  be  approached  in  tv?o  ways:  first, 
■apon  the  inherent  right  of  a  court  of  record  to  use  all  laeans 
to  preserve  its  owi  integrity  and  to  carry  out  the  ftinotlons 
for  wriich  it  was  organized;     enxd  saccmd,   the  ri.^^ht  of  an 
official  to  be  rel  jbiirsed  for  expenditTires  iiade  in  the  perf om- 
ance  of  his  official  duties  or  in  resisting  an  effort  to  pre- 
vent or  interfere  with  the  perfoniance  of  said  duties. 

Discussing  tlie   first  point  wo  find  ttiat  the  Jiary 
CoKirdssioner  is  an  officer  of  tlio  Superior  Court  and  is  a 
part  of  the   Judicial  aystom  of  the  State, 

3ECTIQJR  204,   CODE  Of  CIVIL  ?ROCBI}l:BE, 

In       li^nTir;  v.   STTPEHIOR  OOUPT,   194  Cal.   93,   the 
Supreme  Court  said: 

"The  provision  of  the  statute  under  consideration 
in  the  instant  case  v/nioii  provides  for  and  permits 
the  appoinfaaent  of  a  jury  coiaiiiissioner,   in  certain 
designated  counties,   to  assist  the   judges  of  the 
superior  courts  of  tiiose  counties  in  riakiii*^^-  selections 
of  trial  and  grand  jurors  does  not  create  a  state  or 
co>.uity  office,  and  tixe  jury  coiiaaissioner,  when  appointed, 
like  other  attaches  of  tlie   judicial  system  of  the  state, 
is  no  mo3'e  than  an  adjxmot  of  tlmt  system  actinic  in 
the   capacity  of  a  ;.iere  eaployoe  to  eiiable   Uxe  oo^rt  to 
transact  its   judicial  work  in  an  orderly  and  expeditio\is 
manner  ■:;-  -'^  -^  <^" 

Also  NOl'L  V,   U^aS,   35  Oal.App,    658. 

Therefore,  when  tlie   J\rry  C<»n.:ii8sioner  resisted  the 
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motlon  to  discharge  the  Jtiry  panel  for  ii»re,'?ularltios  in  Ito 
selection,  ix©  was  acting  for  and  on  behalr  of  the  Co  rt 
itself. 

In  the  ca«e  of  SCHIO-LZT-L  v«  BOARD  OF  COKMT  SSI  ONERS, 
etc.,  100  Pao.  106,  the  Supreme  Coiirt  of  Idaho  said; 

•We  think  upon  the  outset  that  witxiout  dis- 
cussion or  controversy  it  inuot  be  adnitted  that 
the  courts  liave  the  irJiorent  powei'  aiid  authority 
to  incur  and  order  paid  all  such  expoBses  as  are 
necessary  for  tlie  holding  of  court  and  the  adiiin- 
iatration  of  the   duties  of  tiie  courts  of  justice," 

In  STATE  ex  rel,  KITai.IEY}:!*  v.  DAVIS,  68  Pao.  689, 
tbe  Supreine  Covrt  of  i.evada  said: 

"Coxjrts  are  an  integral  part  of  the  governnent, 
and  entirely  iadependent ,  deriviiig  their  powers  frota 
the  cor.stitution,  in  so  far  as  such  powers  are  not 
inJiorent  in  the  very  nature  of  the  j\idiciary.   A 
cOTirt  of  general  jurisdiction,  wnether  nailed  in  ttie 
cojiStitution  or  estabiiahed  in  pui'suance  oi  tixe  pro- 
visions of  tliO  co;-3titutlon,  cariaot  be  directed  op 
controlled  or  inpoded  in  its  fiinctions  by  any  of  the 
other  departnents  of  the  governnent,   ilie  aec'ority 
of  human  rights,  and  tlio  safety  of  free  ..nsti  tut  ions, 
require  tiie  abs;aute  intCi^rity  and  freedom  of  action 
of  coijrta  -"•  -::-  it     Even  vritliout  statutory  euactriwnt, 
however ,^  the  coi;rt,  aa  we  }mve  seen,  possesses  all  the 
powers  nocesaary  for  the  free  eaid  untz-airttieled  exorcise 
of  its  functions." 

I  am  therefore  of  the  opinion  that,  as  the  jtiry 
panel  was  an  adjxmct  of  the  Court  necessary  for  the  coriduct 
of  its  business  and  to  permit  the  discharge  of  ttie  panel 
would  entail  additional  costs  upon  the  City  and  County  and 
on  the  funds  allotted  to  the  Coi^rt,  the  Court  was  justified 
in  taking  any  step  necessary  to  prevent  the  wron/fful  dis- 
charge of  the  panel,  and  if  the   services  of  counsel  for 
the  Conunlssioner  was  necessary,  the  cost  of  such  eounael 
would  be  a  proper  cliarge  against  th'^  oo^jnty. 

W«  may  also  approach  the  question  in  the  other 
method  above  mentioned,  i.e.,  the  right  of  an  official  to 
be  reiirtbursed  for  expenditiires  raade  in  tlie  dlscliarge  of  his 
official  duties. 

This  right  is  reco£:Jii2ed  by  the  highest  Courts  of 
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Biany  jurisdictions. 

see:  NFOTON  v,  TCmn   OF  HAMQETI,  64  Atl.  229,  where 
the  3"ai;)re2io  Court  of  Comaectiout  said: 

"The  law  reg^ilatlnc  the  subject  ia  well  settled 
in  this  Jui'isdiction.   The  oft'icer'  or  agont  of  a 
municipal  corporation  may  be  legally  indannified, 
provided  he  has  acted  In  good  faitli  in  tlae  disoliarge 
of  his  official  duty  in  a  matter  in  vSiich  the  cor- 
poration has  an  interest  and  with  respect  to  a  duty 
i-npoaed  or  authorized  by  law," 

See  also: 

CITY  (&■'  \D  V.  MTrnpiry,  102  n.w.  219,  in 

which  case  the  3up3?eme       j?  Minnesota  said: 

"Unless  expressly  prohibited,  the  municipality 
possessed  the  general  powers  of  a  municipality  at 
ooiaraon  law,  and  under  the  coK^on  law  it  was  author- 
ized to  secure  Sj^ecial  legal  assistance*   (Horn  v. 
City  of  St.  FaiAl,  80  ;.'inn.  369,  35  H,V:<.  300.)   We 
iiave  been  unable  to  discover  einy  provisions  in  the 
city  charter  which  either  expressly  or  by  Implication 
are  in  ccnflict  with  the  ooramon  law  power  to  employ 
such  legal  assistaiice.   It  is  made  the  duty  of  the 
county  attorney  when  directed  by  the  co'oncil  to 
appear  and  conduct  the  defense  in  any  action  against 
any  officer  or  employee  of  the  city  on  account  of  any 
act  done  by  him  in  the  poriorraance  of  his  official 
dxxties,  but  tiie  coimnon  council  ia  not  limited  to  the 
services  of  aach  attorney  -«■  -"-  •»*." 

In  the  last  aientioned  case  the  Court  cites  with 
approval  SHI.H:;Aii  V.  CA]|}v,  8  R.I.  431,  in  v/hich  case  the  Court 
held  that  it  v^aa  one  of  the  ordinary  expenses  of  the  city  to 
protect  its  officers  v^io  in  good  faith  exercised  the  function 
of  the  office.   Trjs   Coui't  reasoned  biiat  it  was  in  tt\e   inter- 
est of  good  govexTrisient,  and  for  the  benefit  of  tlrie  city, 
that  sucli  power  of  Indoronity  oliould  be  exeicised;   that  to 
hold  an   officer  entirely  responsible  for  his  acts  while  in 
the  performance  of  hia  official  duties  woald  naturally  tend 
to  make  him  overcautiovis,  if  not  tiniid,  to  the  detriment  of 
public  service.   'i'lie  coiart  further  stated  tliat  the  wisest 
practice  was  to  leave  ttie  indeianification  of  the  officer 
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to  the  discretion  of  those  who  represent  the  interests  of 
the  city. 

I  am  familiar  with  the  deciaiona  of  our  o\m 
Appellate  Courts  in  matters  in  v/Mch  3an  Francinco  was  a 
party,  to-wit:  HAl'ill^L  v.  iiOYLl;;,  31  Cal»App«  623  aj:id 
qLI-KSCffj  CLEwE  ■:::  VAM  Dllffi  V.  AJ-JDRIAIJQ^  99  CaLApp,  607, 

In  each  of  those  cases  the  City  Attorney  was  qiialif- 
led  to  act,  and  it  was  his  duty  to  act  if,  in  his  opinion,  the 
litigation  was  necessary  or  pro:;er.   In  the  Instant  case, 
the  official  acting  was  neither  a  city  nor  a  coiinty  official 
but  an  official  of  the  jiidicial  branch  of  the  governmont. 
Such  an  official  has  not  the  rit;;}it  to  deifiand  the  services  of 
the  City  Attoniey,  nor  is  there  ajiything  in  the  law  whj.oh 
makes  it  the  duty  of  the  :oigtrict  Attorney  to  act  in  the 
preciisos.  This  beint;;  the  case,  tiie  Comnissioner  liad  the 
rigiit  to  retain  his  own   attorney  and  isHxen   the  Court  finds 
that  the  services  of  said  attorney  wei*©  necessary,  the 
CoBsaissioner  employing  the  attorney  is  entitled  to  be  reimbursed 
for  the  expenditures  made  in  retaining  hiia. 

You  are  therefore  advised  that,  in  my  opinion,  tlie 
orders  of  tlie  Coiirt  shoiold  be  coinplied  with.   The  Orders 
are  herewith  returned. 


Yoija»s  very  truly, 

CITY  ATMf^:^. 


To  the  - 
Controller. 


#1 


Itey  5,    1957. 


SUBJECT:      In  Re,   Extension  of  Time  on 

Contract  for  Increasing  Helgjit 
of   O'Shaughnessy  Doan. 


Dear  Sir: 

You  have  asked  me  for  an  opinion  on  the  question 
aa  to  whether  it  is  neceggarr  that  the  P-^jhlic  Utilities 
Cornmisaion  should  appaove  a  ifesolution  ^rantin^  to  the 
Transbay  Construction  Company  an  extension  of  tire  to  complete 
its  contract  for  inoreaaln/r  the  heif^hth  of  O'Shaiighneasy  Daia, 

With  your  request  yon  have  submitted  a  letter  under 
date  of  Aij^xst  21,  1936,  from  :lr.  L,  T.  McAfao,  'Jtilitles 
Engineer,  wherein  he  rocormiends  tho  ^rantin^  of  this  extension. 
It  appears  from  i!r.  I.IcAfoe's  letter  tiat  be  baspfi  his  request 
for  the  extension  upon  the  fact  that  the  contractor  was 
required  to  increase  the  quantity  of  excavation  for  the  Dam 
foimdations  from  tixe  engi;ieers'  estimate  of  30,000  cubic 
yards  to  sai   actual  excavation  of  approximately  85,000  cubic 
yards. 


OPINION. 


The  cojitract  between  the  City  and  the  Transbay 
Construction  Company  contains,  I  presume,  the  usual  conditions 
as  to  extension  of  time,  extra  v/orlc,  unavoidable  delays. 
They  are  as  follov/s: 

"53.   Lxtenslon  of  Time;   Should  the  co-pletion 
of  the  work  required  under  tiiis  contract  be  delayed 
beyond  the  time  herein  specified  for  completion,  the 
Coitmiisslon  may  grant  the  Contractor  additional  time  for 
completion  thereof.   If  in  the  CoM-^.lrsion's  opinion 
the  failure  of  the  Contractor  to  complete  the  work 
within  s  aid  aepclfled  time  arises  from  unavoidable 
delay,  (as  ijuiavoidable  delay  is  hQre'.nafter  defined) 
t})e  Coramission  vrlll  p;rant  such  additional  time  for 
aorapletion  as  it  may  find  reasonable  and  proper  after 
consideration  of  the  extent  of  the  unavoidable  delay. 

"In  considering  extensions  of  time  and  the  causes 
of  delays  necessitatintf,  such  extensions,  oad'x  such 
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delay  v/111  be  assigned  to  one  of  two  classes  which 
are  defined  as  follows: 

"54.   UnavoidalJle  Delays;   Unavoidable 
delays  in  the  prosecxition  or  conpletion  of  the  work 
shall  include  all  delays  v/hich  may  result  from  causes 
beyond  the  control  of  the  Contractor  and  \\^jich  he 
could  not  have  provided  against  by  the  exercise  of 
care,  prudence,  foresiglit,  and  diligence.   Orders 
issued  by  the  Cornniisslon,  changing  the  amoiuit  of 
work  to  be  done,  the  quantity  of  Material  to  be  fur- 
nished, or  the  manner  in  which  the  work  Is  to  be 
prosecuted,  and  tmforosoen  delays  in  the  co:;nplotlon 
of  the  work  of  other  contractors  employed  by  the  Com- 
mission, will  be  considered  unavoidable  delays,  iasofar 
as  they  necessarily  interfere  with  the  Contractor's 
completion  of  the  work.   Delays  dxxe   to  adverse  weather 
conditions  will  not  bo  regarded  as  unavoidable  delays 
in  this  sense,  as  the  Contractor  should  understand 
that  such  conditions  are  to  be  expected  and  plan  his 
work  accordingly." 

"69*   Extension  of  Time  does  not  V/aive 
City's  Ripihts;   The  granting  of  any  extension  of  time 
on  account  of"  delays  which  in  the  judgment  of  the 
Coractnission  are  avoidable  shall  in  no  way  operate  as  a 
waiver  on  the  part  of  the  City  or  the  Commission  of 
its  right  to  collect  liqu3.dated  damao;es  as  herein 
provided,  or  of  any  other  rights  of  the  City  \mder  this 
contract." 

From  a  discussion  of  the  matter  with  Mr.  McAfee  it 
would  appear  that  the  reason  for  the  extension  of  time  is  the 
unforeseen  conditions  in  the  foiAndations  of  tlie  Dam,  both 
base  and  lateral,  that  necessitated  an  additional  amount  of 
excavation  in  order  to  insTjire  proper  foxmdations  raid  support 
for  the  structure.   Withotxt  going  into  the  amoimt  of  the 
necessary  additional  excavation,  I  take  it  that  the  reco!Tmoud- 
atlon  of  ivir.  McAfee  is  reasonable  and  that  it  doen  not  cover 
a  greater  extension  of  tine  than  was  reasonably  necessary  to 
accomplish  the  additional  work. 

In  the  specifications  in  yo\u?  contract  yo-jr  Commiss- 
ion has  seen  fit  to  define  unavoidable  dolay  to  inclxide  "all 
delays  v/hich  may  result  from  canaes  boyond  the  control  of 
the  Contractor  and  wliich  he  could  not  have  provided  against 
by  the  exercise  of  care,  priidence,  foresight  and  diligence. 
Orders  issued  by  the  Commiasion,  changing  the  amotmt  of  work 
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of  work  to  be  done,  the  quantity  of  material  to  be  furnished, 
■»<«••»•»  will  be  considered  unavoidable  delays  -:'-  -:c-  ■::-  *" 

In  view  of  the  foregoing,  I  am  of  the  opinion  that 
the  facta  presented  form   the  bases  for  an  extension  of  time 
for  the  completion  of  the  contract,  the  amount  of  such  exten- 
sion to  be  in  accoi'dance  with  the  actual  tine  consxmied  by  the 
extra  work  and  the  reasonable  delays  incidental  thereto. 

Tills  brings  us  to  the  question  of  the  propriety  or 
necessity  of  ttie  Public  '^"tilltles  Commission  passing  a  reso- 
lution granting  the  extension  of  time.  I  believe  that  such 
a  resolution  should  be  imssed  for  the  following  reasons: 

1.  Section  53  of  the  Specifications  places  the 
granting  of  an  extension  of  tine  with  the  Commission  and  not 
with  its  Engineer. 

2.  Section  97  of  the  Giiarter  makes  it  mandatory 
that  changes  in  the  teriiis  of  a  contract  shall  be  approved  by 
the  Department  head  as  well  as  by  the  Commission  concerned. 

3.  The  contract  in  the  instant  case  is  a  Fiablic 
Works  Administration  contract  and  there  is  great  danpior  that 
if  the  tiiie  for  its  completion  is  not  a  iTiatter  of  record  by 
resolution  of  your  Coirmission,  the  grant  incident  to  the 
contract  may  be  jeopardized. 

i.Ir.  McAfee  has  also  advised  me  tJiat  there  is  a 
prospective  dispute  between  the  Comiiiission  and  the  Contractor 
as  to  the  amoLint  to  be  paid  for  the  additional  work,   I  take 
it  timt  the  contractor  has  requested  the  extension  of  tim.e. 
■^f   such  is  the  case  he  cannot  complain  of  its  being  granted. 
Section  59  of  the  Specifications  provides  t'oat  an  extension 
of  time  does  not  waive  the  City's  right  to  liquidate  damages 
(if  such  damages  cciild  be  recovered  in  tho  instant  case). 
Neither  would  an  extension  granted  at  the  request  of  the 
contractor  be  any  admission  of  any  aii:reement  to  pay  more  than 
was  provided  under  the  original  contract. 

Yoi;  are  advised  accordingly. 

Very  tmly  yovirs. 


(ii'i'\'  A'WQRWgy. 


To  the  - 

Manager  of  Utilities. 
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May  7,   1937 

SUBJECT  t  United  Railroads  of  San  Frr>nc3flco 
Contraot  of  1918  in  effect. 

D^ar  Sir I 

You  have  aaked  lae  If  the  contract  dated  Noveniber  20, 
1918  between  the  United  HQilroada  of  Sph  irancisco  and  the 
City  and  County  concerning,  the  use  and  maintenance  of  trades 
along  the  outer  loop  on  the  Kmbarcadero  Is  in  efiect. 

In  your  request  for  an  opinion  you  have  askedt 

1.   If  the  new  charter  affected  the  contract  or  any 
section  tik&T90t* 

8,   Is  it  necessary  for  the  Public  Utilities  Com- 
mission to  ratify  this  contract. 

3,   Is  work  done  under  the  terras  of  the  contract 
subject  to  the  provisions  of  Section  95  of  the 
charter* 

OPIKIOH 

The  forcAoint  contract  was  entered  into  pursuant 
to  a  resolution  passed  by  ttie  Board  of  Supervisors  known 
as  Resolution  No.  15778  (Hew  Series).  It  was  dated  as 
above  stated  and  the  ptirpose  was  to  avoid  the  duplication 
of  unnecessary  street  railway  equipment  at  the  so-called 
ferry  loop  tAiere  both  tloe  then  United  Railroads,  now  the 
Market  Street  Railway,  and  the  City  were  and  are  operating 
street  cars. 

All  yoxir  questions  are  answered  in  the  negative. 

•fhe  new  charter  of  January  8,  1932,  under  section  2 
thereof,  reads  as  follows t 

"All  rights  and  titles  to  property,  all  rlehts 
and  obli -atlons  under  contracts  or  trxxsts,  and  all 
causes  of  action  of  any  kind  In  any  court  or  tribunal 
vested  in  the  City  and  County  of  San  F  -ancisoo  or  in 
any  officer  or  employee  thereof  in  his  official  capacity, 
at  the  time  this  chnrter  bocoraes  effective,  as  well  as 
all  liabilities  In  contract  or  tort  and  causes  of  action 
Involvln.  the  same  in  so  far  as  tlriey  affect  the  city  and 
county  or  any  ofxicer  or  employee  thereof  in  his  oiflclal 
capacity  which  shall  be  outstanding,  at  the  time  this 
charter  becomes  efiectlve,  shall  continue  without  abate- 
ment or  raodiflcntlon  by  reason  of  any  provision  hereot. 
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All  ordinances  or  resolutions  In  force  at  the  time 
this  ohArtar  takes  effect  and  not  Inconsistent  there- 
with shall  continue  in  force  luitll  amendad  or  repealed. 
All  public  Ir^provements  or  other  proceedings  legally 
authorized  under  the  charter  superseded  by  this  charter 
shall  be  carried  to  completion  under  previously  existing 
laws  or  unaer  this  charter.  The  powers  or  duties  vested 
In  city  and  county  officers,  boards  or  comiilssiona  by 
law  or  under  the  charter  superseded  by  this  charter  shall 
be  exercised,  continued  and  carried  out  by  their  suc- 
cessors or  by  other  city  and  county  officers,  boards  or 
coitBuissions,  conalstmt  with  the  provisions  of  this 
charter*" 

Fron  a  reading  of  tiio  nbove  quoted  lancaage  it  appears 
that  this  contract,  as  a  contrsct,  was  continued  in  effect  and  was 
also  given  force  as  a  resolution  passed  prior  to  the  advent  of  the 
new  charter. 

In  explaining  ns^   ansiser  to  yoxir  second  question,  the 
latter  part  of  the  excexpt  of  section  2   of  the  charter  iioposes 
the  duty  on  the  members  of  the  Public  Utilities  Coismlsslon  to 
continue  the  terms  of  this  contract  as  it  had  been  administered 
by  the  Djpartaent  of  Public  Works,  the  predecessor  of  the  Fubllc 
Utilities  Consnls'jlon  In  conducting  the  I,!unicipal  Hallway. 

In  the  second  para^^raph  following  the  last  VJhoreae 
of  the  contract  referred  to,  it  is  provided; 

"City  shall  pay  to  Railroads  for  the  main- 
tenance and  repair  of  said  outer  loop  »nd  said  outer 
tracks  in  proportion  to  the  use  by  City  and  i<ailroads 
of  these  facilities." 

In  answering  your  question  ns  to  whether  section  95 
of  the  charter  applies  to  this  contract  I  have  replied  in  the 
negative.  TJhder  the  section  referred  to,  in  the  first  para- 
graph thereof  it  provides  how  reconstruction  or  repair  of 
utilities  which  costs  more  tirian  |;1000  shall  be  done,  but  con- 
tains the  slgnlfiaant  lun^ua^ei  ** except  as  otherwise  provided 
by  this  ohax*ter".   As  section  2   herein  quoted  makes  an  ex- 
ception to  contracts  in  effect  at  the  time  of  the  adoption  of 
the  new  charter,  section  95  does  not  apply. 

Kespec trolly  submitted, 

JOHN  J*  0» TOOLE,  elty  Attorney 


By 


To   the  PUBLIC   UTILITIES   COUNSEL 

Manager  of  Utilities 
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SUBJl^OTs  Hl^  Prsssur*  Bond  Funds  May  b«  Used 
to  Move  and  Store  Pipes  and  Parts* 

Pear  Sirt 

Xou  have  aaked  xaa  IT  out  of  the  iremalning  moneys 
on  hand  In  the  1953  Hl£;h  Pressure  T'ond  Fund  ezpendltttres  rr».y 
be  iiade  to  derz%y  the  cost  of  taoving  pipes*  fittings  *   valves 
and  other  eqtilpraent  fron  their  present  storage  location* 

OPINION 

From  the  facus  submitted  it  appears  tiiat  the  City 
for  many  jeara  1ms  leased  laxui  at  Sixth  3t  Rubbell  Streets 
for  the  purx>c»e  of  storing  hl«^  pressure  pipes,  fitting* 
valves  and  other  iteras  of  equljKnent*     The  leaser  of  tbo  land 
In  question  Is  the  Southern  Pacific  Company,  v^eh  has  notified 
the  City  that  it  niU  require  the  area  \uied  for  the  storage  of 
the  hli^  presaure  equipment  as  operative  prox>erty*     It  costs 
the  City,  conservatively,   "^^VjOOO  a  year  to  use  the  larwis  of  the 
Southern  Pacific  CoTTOnny,  T^Mch  In  a  waste  of  money  In  view  of 
%he  fact  that  the  City  owns  property  at  Jerrold  Avenue  and  Tolsaid 
Street  adequate  and  available  for  the  purpose  of  storing  the 
hl^  pressiire  equipaesit* 

You  have  asked  If  the  cost  of  grading,  paving,  laying 
of  necessary  tracks,  the  reinstallation  of  the  testing  plnnt, 
all  neoMsary  foundations,   the  funidslilng  of  storage  racks  and 
the  rsRioval  from  the  present  location  of  the  high  pressure 
equlpswat,  InoltttSlng  pipes,  valves  niKi  flttlng^s,  may  be  paid 
out  of  the  1933  Hl^  Pressure  Bond  Fvaad* 

Under  ordinance  Ko«   ll«C>4k341,   callln^^  a  si}eelal 
election  for  the  purpoae  of  obtaining  the  voters*  peralaslon 
to  ist'ue  bonds   for  extending  the  high  pressure  systMi  as  It 
existed  in  1955,  Section  1  of  that  ordinance.   In  part,  pro- 
vides t 

"   «  «  «^  to  Incio*  a  bonded  debt  of  the  City 
and  Oowity  of  aan  Francisco  to  the  amount 
of  42,0uUg000  for  municipal  laproveoents 
oonsl'^tlng  of  extensions  to  the  existing 
hlg^  pressure  system  tnrou^^ut  the  Potrero, 
Mission,  nouth  of  Market,  Clay  Street  Hill, 
North  Beach,  Marina  and  uolden  J  ate  valley, 
Iluyea  Valley,  Paxic-Presidlo  and  Sunset  and 
other  Districts,  and  the  construction  of 
twenty  interconnecting  undargrotoid  lire 
els  terra   alon<3  Van  TIeas  /v  venue,  Karket  and 
Dolores  and  othar  stireets,    all  designed  for 
the  purpose  of  extending  fire  protection 

t^iTOUt^^ut  the  City." 
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I!h9  lamguag*  abov«  quoted  ima  the  proposition  for  tritiioh 
aor«  than  two-thirds  of  th«  votoxv  at  ths  spocial  sleotion  held 
Novembsr  7,  1933  sjprosssd  thsir  willln^sss  to  inc\u*  a  bondod 
dsbt  in  tiie  araount  stated.     It  is   to  b«  no  tad  frora  ths  Innguegs 
that  ths  procs«jds  o£  ths  bond  iasus  wsrs  to  bo  used  for  "extensioiss 
to  the  exlstii\s  hiiJi  pressure  system  *  «  *,♦♦  and  after  describing  the 
places  #iere  the  esctensions  vers  to  be  construeted  the  paragraph 
conoliades^  "all  d9a±fp.ed  for  the  puzpose  of  extending  fire  protection 
throughout  the  City"* 

toM  have  stated  thnt  all  places  deaitTiated  in  the  ordinance 
calling  the  eleotloa  vfoere  the  hi^c^h  pressure  systm  sas  to  have 
been  extended  have  in  f<«st  been  c<imiplet«d* 

The  ruipi'soje  Court  iias  Ij&on  llbei?al  in  its  intez^retatldn 
of  what  isay  be  dons  with  bond  funds  so  lon^  as  the  e3q>enditures 
are  within  the  purvlev  of  tiis  proposition  adopted  by  the  people* 
Under  the  authority  of  the  very  reoent  case  of  CASPiSR  v.  CTfY  and 
COUNTY  OP  SAN  FBUiCISCO,   6  Oal.  (2d)   S76,    the  Court  allowed  money 
remaining  in  the  1928  Sewer  Bond  Ixind  to  be  used  for  extending 
the  systea  beyond  the  streets  that  were  designated  in  the  ordinance 
calling  the  election. 

Haturallyj   to  install  n.  proper  high  pressiire  system  it  is 
neoeasary  that  additional  parts,  consisting  of  lengths  of  pipes , 
valves,  flttint^  and  sijolliir  objects,    so  as  to  accord  continual 
use  of  the  system,  be  procuxH»d  asd  a  place  to  store  ^.em  provided* 

As  you  are  confronted  with  the  necessity  of  moving  these 
parts  that  are  es/)ent:lal  to  the  system    imcler  the  language  of  the 
ordinance  oallini  the  election,   tiie  object  of  which  is  to  affox^l 
nre  protection  throu^ottt  the  City,   the  cost  of  moving  the  psrts 
and  the  preparation  of  City  property  for  their  aocomnodation  is 
a  proper  and  neo4Msary  eai^nditure  to  be  made  froas  the  bond  fand« 

Kespeot  fully  submit  nod. 


OlT^r  ATTORUKSr 


To  the 

Pireetor  of  Woria 
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May  12  1937  • 

SUBJECT:   In  re  Pipe  Lino  Easomont  In 

Holy  Cross  Cometory  and  right 
of  Public  Utilities  Commission 
to  provide  funds  to  change 
location  of  water  main* 

Dear  Sir: 

You  have  reported  to  me  the  following  facts  -  that  during 
the  month  of  January  of  the  present  year  your  Commission  passed  a 
resolution  recommending  the  surrendering  of  a  certain  right  of  way  for 
a  pipe  line  through  Holy  Cross  Cemetery  In  consideration  of  a  new  right 
of  way  being  granted  by  the  cemetery  authorities^  to  maintain  the  pipe 
line  In  a  different  portion  of  the  cemetery*  The  resolution  merely 
states  that  the  Public  Utilities  Commission  deemed  it  advisable  that 
said  exchange  should  be  made,  and  does  not  give  specific  reasons 
therefor.  However,  I  understand  that  the  real  reason  for  the  exchange 
was  that  the  cemetery  authorities  were  about  to  construct  a  mausoleum 
over  the  location  of  the  pipe  line  and  were  fearful  of  damage  being 
sustained  by  reason  of  any  breakage  or  leakage  In  the  line.  It  is 
evident  that  the  Commission  coincided  In  these  views  or  the  resolution 
would  not  have  been  adopted.  The  Board  of  Supervisors  passed  the 
necessary  ordlnamces  and  resolutions  authorizing  the  trsoisfer  and 
accepting  the  nev/  right  of  way.  Deeds  have  been  exchanged  and  the  old 
right  of  way  has  been  conveyed  to  the  cemetery  authorities,  and  a  deed 
for  the  new  right  of  way  has  been  accepted  by  the  City  and  recorded 
In  the  office  of  the  Recorder  of  San  Mateo  County.  I  may  state  In 
passing  that  the  STirrendered  easement  or  right  of  way  was  granted  to 
the  Spring  Valley  V/ater  Company  during  the  year  1870  by  the  predecess- 
ors In  interest  of  the  cemetery  authorities,  and  long  before  ther*  was 
any  thought  of  the  property  through  which  the  right  extended  being 
used  for  cemetery  purposes.  It  appears  from  the  Instrument  conveying 
the  right  that  it  was  the  intention  that  the  grantee  should  use  the 
land  subject  to  the  easement.   Note  the  language  of  the  grant: 

"Said  pipe  to  be  so  laid  that  the  upper  surface 
thereof  shall  be  at  least  2^  feet  below  the  surface  of 
the  ground  and  the  gi>ound  to  be  restored  to  its  natxiral 
level,  etc," 

I  further  understand  that  the  resolution  recommending  the  ex- 
change did  not,  prior  to  its  passage,  have  the  approval  of  the  Msinager 
of  Utilities,  but  that  at  the  time  of  its  passage  the  Manager  was  In 
attendance  at  the  meeting,  and  neither  he  nor  any  member  of  the  Com- 
mission questioned  the  necessity  of  his  approval.  It  further  appears 
that  the  exchange  of  the  rights  of  way  In  question  were  made  without 
the  approval  of  the  Director  of  Property  and  that  such  approval  was 
not  requested. 

At  the  present  time  there  is  pending  before  your  Commission 
a  resolution  awarding  a  contract  for  the  constmaotion  of  anew  pipe 
line  through  the  new  right  of  way  at  a  cost  to  the  city  of  $5,097,50, 
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You  ask  the  following  quostlons: 

a*  Could  the  Goramlsslon  act  upon  the  original  resolution  with- 
out the  approval  or  recoraniendation  of  its  i.lanager? 

b,  v;aa  the  approval  of  the  Director  of  Property  a  prerequisite 
to  the  exclian^  of  rights  of  way? 

0.  Is  the  cost  of  installing  the  new  pipe  line  a  proper  charge 
against  the  city? 

OPINION 

Section  121  of  the  charter  provides : 

'*l'he  commission  shall  locate  and  detemiine  the 
chsracter  and  type  of  all  construction  and  additions,  better- 
ments and  extensions  to  utilities  under  its  control,  and  shall 
determine  the  policy  for  such  construction  or  the  roaklng  of 
such  additions,  betterments  and  extensions  from  the  public  funds 
laader  its  jurisdiction}  provided  tliat  in  each  such  case  it  shall 
secure  the  recommendation  of  the  manager  of  utilities,  which 
shall  be  presented  in  writing  and  slmll  include  analyses  of  cost, 
service  and  estimated  revenues  of  all  proposed  or  feasible  altern- 
atives in  cases  where  it  is  deemed  by  the  manager  that  such 
alternatives  exist." 

a.  The  exchange  of  the  rights  of  way  was  neither  an  "addition" 
nor  an  "extension"  of  the  utility,  for  it  niade  no  change  in  the  utility 
in  any  way,  and  while  it  might  be  said  to  be  a  "betterment",  I  am  con- 
vinced that  the  teiTm  "betterment"  la  not  used  in  this  broad  sense.  The 
work  contemplated  is  not  a  better?^ dux  merely  an  alteaation,. .   If  it  were 
otherwise,  the  installing  of  a  new  length  of  pipe  or  a  new  meter  in  the 
Water  i^epartraent  would  be  a  bettexTtient  and  the  Manager  would  have  to 
specifically  recommend  and  make  the  necessajry  analyses  of  cost,  service 
and  revenue  called  for  in  the  cljarter  provision.  Furthermore,  tlie  reso- 
lution setting  in  motion  the  exchange  was  in  writing;  the  ilanager  was 
present  at  the  meeting  and  it  is  presumed  that  he  must  have  approved  the 
resolution  or  he  would  have  spoken  against  it« 

b.  Sections  91  and  92  of  the  charter  give  to  the  Director  of 
Property  broad  powers  over  the  purchase  of  real  property  required  for 
mvmicipal  purposes.  In  the  instant  case  no  property  was  being  purctiased 
and  none  was  being  sold.  Even  if  we  admit  that  the  right  of  way  easement 
was  real  property  (and  it  is  doubtful  if  the  right  granted  was  anything 
more  than  a  license),  the  whole  transaction  amo\anted  only  to  an  exchange 
of  one  right  of  way  for  the  other.  There  could  be  no  purchaser  for  the 
surrendered  right  of  way  and  nothing  would  be  gained  in  enlisting  the 
rather  cumbersome  machine3*y  of  the  Director  of  Property  to  obtain  the 
new  right  of  way.  The  authority  of  the  Director  of  Property  to  arrange 
for  the  trading  of  property  would  not  apply  in  the  instant  case,  for 

I  take  it  that  this  authority  was  given  to  tlie  Director  to  dispose  of 
city  property  only  in  lieu  of  a  sale  thereof,  and  here  no  sale  was  being 
made.  At  all  events  the  deed  for  the  new  right  of  way  lias  been  made  to 
the  city  and  in  ray  opinion  our  title  to  it  ie  good* 

c.  Section  121  of  the  ctiarter  gives  to  the  Public  Utilities 
Commission  the  broadest  possible  powers  over  utilities  v/ithin  its  juris- 
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diction,  and  If  In  Its  opinion  there  would  be  danger  to  any  building 
erected  over,  or  near  the  old  right  of  way  by  any  breakage  or  leakage 
in  the  pipe  line,  the  Coramlaslon  is  justified  in  taking  all  reasonable 
precautions  to  save  itself  and  the  city  against  the  damage,  it  must  be 
remembered  tliat  the  old  pipe  had  been  installed  for  many  years,  and  while 
the  city  had  the  right  to  maintain  it,  in  its  old  location,  it  would  be 
compelled  to  keep  it  in  repair  so  that  its  maintenance  would  not  damage 
adjacent  property.  While  the  city  would  not  be  liable  to  breakage  or 
leakage,  if  it  took  ordinary  care  of  the  pipe,  it  would  be  for  failure 
to  take  such  care,  or  for  overloading  it  or  for  increasing  the  pressure 
beyond  the  strength  of  the  pipe,   JTie  oroposition  is  almost  too  element- 
ary to  require  the  citation  of  authority,  but  It  is  sustained  by  the 
following  texts  and  cases: 

CORPUS  JURIS,  VOL.  67,  P.  1275. 

"The  company  is  liable  for  damage  resulting  Trom  the 
b\jrating  of  undergroimd  pipes  when  the  pipes  were  negligently 
constructed  or  laid  or  the  company  has  negligently  failed  to 
make  repairs," 

The  text  la  sustained  by  our  Supreme  Court  in  YIK  HON,  et  al,. 
V.  SPRING  VALLEY,  65  Cal.  619, 

See  also  14  AI-ERICAN  LAW  REPORTS  ANNOTATED,  at  page  557,  where 
the  California  case  is  cited  with  approval,  and  a  host  of  other  cases 
sustain  the  principle.  In  recent  decisions  the  courts  have  gone  even 
further  in  placing  the  right  of  reoove3?y  against  the  owner  of  an  art- 
ificial waterway  for  overflow,  breakage  or  leakage,  irrespective  of  the 
legligence  of  the  owner.   See  NOLAN  v,  ORLANDO,  119  Gal,  App,  518,  In 
rhioh  case  the  court  said; 

"The  water  which  did  the  injury  to  plaintiff  was 
not  a  natural  stream  flowing  across  defendant's  land,  but 
was  brought  upon  the  land  by  artificial  meais.  And  the 
rule  is  general,  tiiat.  where  one  brings  a  foreign  substance 
on  his  land,  he  must  take  care  of  it,  and  not  permit  it  to 
Injure  his  neighbor.  The  law  upon  the  subject  is  tersely 
expressed  in  the  maxim,  six  utere  tuo  ut  allenim  non  laedas," 

It  might  be  contended  in  the  instant  case  that  as  long  as  our 
pipe  line  antedated  any  building  over  it,  that  the  owner  constructed  the 
building  at  his  own  peril.  This  would  be  so  k»9«S»9   if  we  took  ordinary 
care  of  our  pipe.   In  the  case  of  an  accident  it  would  be  a  question  of 
fact  as  to  the  liability  of  the  city.  As  we  Imve  pointed  out,  we  had  not 
the  right  to  the  exclusive  use  of  the  property  and,  therefore,  we  could 
only  use  it  with  due  regard  to  the  rights  of  others,  or,  in  other  words, 
to  express  the  legal  maxim  set  forth  in  Section  3514  of  the  Civil  Code: 
"One  must  so  use  his  own  rights  as  not  to  infringe  upon  the  rights  of 
another", 

I        It,  therefore,  appears  to  me  that  if  the  Commission  was  of  the 
opinion  that  there  would  be  an  increased  potential  liability  on  the  city 
by  the  maintenance  of  tiie  pipe  under  the  proposed  building,  it  is  just- 
ified in  spending  a  sum  to  make  sure  tliat  this  liability  will  be 


#4 


avoided,  by  the  removal  of  the  pipe. 
You  are  advised  accox»dingly, 


TiTTTHmmr 


PUBLIC   UTILITIES   COlOaSSION 
City  Hall 
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May  14,  1937, 


SUBJECT:  Notloo  of  Due  i^ate  for  Payment 
of  Taxes, 1937-1938, 


Dear  Sir: 

I  have  your  letter  which  reads  as  follows: 


"Section  3746  of  the  Political  Code  provides, 
in  part,  as  follows: 

'On  or  before  the  day  when  taxes  are  payable 
the  tax  collector  must  publish  a  notice  specifying: 

1.  That  the  taxes  on  all  personal  property 
secured  by  real  property,  and  one-half  of  the  taxes 
on  all  real  property  will  be  due  on  the  first  day  of 
November,  and  will  be  delinquent  on  the  fifth  day  of 
December  next  thereafter  ...» 

"Section  3756  of  the  Political  Code  contains 
like  provisions. 

"It  has  been  the  practice  of  this  office  to 
print  on  the  left  margin  of  the  tax  bills,  as  is  in- 
dicated on  the  attached  copy  thereof,  the  following 
information:   'First  Installment  of  Taxes  Due  November 
1,  1936 •  Delinquent,  December  5,  1956.' 

"It  so  happens  that  the  fifth  day  of  December 
of  this  year  falls  upon  a  Siuaday, 

"Section  13  of  the  Political  Code  provides: 

»V/henever  any  act  of  a  secular  nature,  other 
than  a  work  of  necessity  or  mercy,  is  appointed  by 
law,  or  contract  to  be  performed  upon  a  particular 
day,  which  day  falls  upon  a  holiday,  such  act  way  be 
performed  upon  the  next  business  day  with  the  saias 
effect  as  if  It  had  been  performed  upon  the  day 
appointed, » 

"In  view  of  the  provisions  of  this  last  men- 
tioned section,  may  the  marginal  notation  on  the  tax  bill 
herein  above  referred  to  be  changed  to  read:   'First  In- 
stallment of  Taxes  Due  November  1,  1936,  iJelinquent, 
December  6,  1937'?" 
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OPINION 

As  you  have  correctly  stated  the  pertinent  portions  of  the 
Political  Code  relative  to  the  above  inquiry,  there  Is  no  necessity 
of  ray  repeating  them.  The  law  is  so  well  settled  that  when  any  act 
of  a  secular  nature  is  appointed  by  law  to  be  performed  upon  a  partic- 
ular day,  which  day  falls  upon  a  legal  holiday,  that  the  act  may  be 
performed  on  the  next  business  day  without  penalty  for  its  non-per- 
f ordnance  on  the  prior  day. 

While  Section  3746  of  the  Political  Oode  definitely  provides 
that  the  first  installment  of  taxes  shall  be  delinquent  on  December 
fifth,  TAftien  that  day  falls  upon  a  legal  holiday  the  taxi)ayer  would. 
In  accordance  with  the  provisions  of  Section  13  of  the  Political 
Code,  have  all  of  the  next  business  day  on  which  to  pay  his  taxes 
«uid  the  penalty  for  non-payment  would  not  accrue  until  the  second 
business  day  after  the  holiday. 

It  appears  to  me  that  to  provide  that  there  would  be  a 
penalty  visited  on  the  taxpayer  if  he  did  not  pay  his  taxes  before 
the  end  of  the  delinquent  date,  when  that  date  fell  upon  a  legal 
holiday,  would  be  unfair  to  the  taxpayer,  for,  in  reality,  he  lias 
all  the  next  day  within  which  to  pay  them, 

Ptirthermore ,  as  your  office  is  closed  upon  a  legal  holiday, 
it  would  lead  to  confusion,  not  only  In  the  conduct  of  your  office, 
but  would  also  tend  to  confuse  the  taxpayer. 

However,  I  believe  the  whole  matter  is  xinimportant,  for  the 
reason  that  our  Supreme  Court  in  the  case  of  MILLER  v,  COUNTY  OP 
KERN,  137  ^al.  516,  has  held  that  the  notice  by  the  tax  collector 
required  by  Section  3746  of  the  Political  Code,  as  to  the  time  when 
the  tax  will  be  due,  though  desirable,  is  not  essential  to  the  valid- 
ity of  the  assessment* 

Therefore,  even  if  there  should  be  any  question  as  to  the 
right  of  the  taxpayer  to  pay  his  taxes  without  penalty  on  the  next 
business  day  after  the  holiday,  the  fact  that  you  so  noticed  the 
payment  of  taxes  would  not  in  any  way  invalidate  the  assessment  or 
prevent  the  collection  of  the  taxes  levied  In  accordance  with  said 
assessment. 

You  are  advised  aocoirdingly* 

Yours  very  troily, 

TAX  COLLECTOR  CITY  ATTORNEY 

City  Hall 
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May  18,  1937. 


SUBJECT:  RIGHT  to  Use  Groxmd  Floor 

of  Three  Story  Frame  Apartment 
Building  for  Goramercial  pvirpoaos. 

Dear  Sirs: 

You  have  asked  my  opinion  regarding  tlie  right  of  a 
property  ovmer  to  reconstruct  a  three  story  frame  apai^tment 
house  building  so  as  to  pennit  stores  upon  the  nroand  level, 
the  space  at  present  being  used  for  garages  and  lobby  entrance, 

Tlrie  physical  facts  are  as  follows: 

The  present  structtire  consists  of  a  frame  apartment 
house  building  erected  ten  or  more  years  ago  at  wxiich  time  the 
property  was  in  the  second  residential  classification.   The 
building  consists  of  three  stories  devoted  to  living  purposes 
and  a  ground  floor  of  the  customary  type  used  for  garages  and 
lobby  entrance.   The  height  of  the  ground  floor  from  the 
gro\ind  floor  level  to  the  celling  height  of  the  first  floor  is 
ten  foet  six  Inches,  but  a  false  celling  installed  at  the  time 
of  the  erection  of  the  building  reduces  the  present  usable 
space  of  the  first  floor  to  approximately  eight  feet.   In 
recent  months  the  property  has  been  rezoned  for  coimaercial 
purposes  and  accordingly  no  soning  problem  exists.   The  entire 
building  does  not  exceed  fifty  feet  in  height  and  la  not  more 
than  two  times  the  width  of  the  widest  street  on  which  it 
abuts.   The  present  owner  desires  to  remove  the  false  ceiling 
of  the  first  floor  and  to  install  stores  with  a  ceiling  heigjit 
of  ten  feet  six  inches.   No  part  of  the  first  floor  is  below 
the  street  level. 

The  question  presented  is  the  following: 

Can  an   existing  wooden  apartment  house  consisting 
of  three  stories  used  for  living  purposes  and  a  ground  floor 
story  now  used  for  garage  and  lobby  entrance  purposes  be  re- 
constructed to  permit  the  installation  of  stores  on  the  groxind 
floor  which  will  have  a  celling  height  of  ten  feet  six  inches 
provided  that  such  coiranercial  use  is  pennitted  under  the  zoning 
laws  and  provided  further  that  the  entire  structure  does  not 
exceed  fifty  feet  in  heiglit  and  is  not  more  than  tv/o  times  the 
width  of  the  widest  stre  t  on  which  it  abuts,  the  said  groiind 
floor  to  be  used  exclusively  for  coiamercial  purposes  and  to 
be  erected  upon  a  floor,  no  part  of  which  is  below  the  street 
level ,  and  no  part  of  said  ground  floor  to  be  used  for  living 
pxirposes? 
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Seotion  12  of  the  State  Housing  Act  as  now  in  effect 
(Statutes  1923,  page  781,  as  ar,iended)  provides  that  "no  wooden 
apartment  ho  ise  or  hotel  hereafter  erected  sljall  exceed  three 
stories  for  living  or  sleeping  piirposes  at  a.nj   point."   It  la 
further  provided  that  a  wooden  apartnent  house  "having  not  raore 
than  three  stories  for  living  and  sleeping  purposes  at  any 
point  may  have  a  basement  with  a  ceiling  height  of  not  more 
tlian  eight  feet  above  the  adjoining  sldewallt  or  groimd  levels 
as  the  case  nay  be."   The  Act  defines  a  basement  in  an  apart- 
ment house  to  be  "any  portion  thereof  partly  below  the  level 
of  the  actual  adjoining  ground  level." 

Therefore,  It  is  doubtful  If  the  lower  floor  of  the 
building  which  is  the  subject  of  inquiry  In  the  instant  case 
Is,  strictly  spealclng,  a  basement,  and  the  only  question  to  be 
determined  is  -  f.lay  the  lower  or  ground  floor  of  a  building 
which, in  addition  to  said  lower  floor,  contains  three  stories 
used  for  living  or  sleeping  purposes,  be  used  for  commercial 
pixrposes? 

In  determining  this  question  we  must  bear  In  mind 
the  well-settled  principle  of  law  that  a  norson  has  the  right 
to  use  his  property  for  legitimate  p'-Jtrposes  a:id  tioat  statutes 
Interfering  with  this  right  mu^t  be  strictly  construed  against 
tne  enforcing  power.   Therefore,  unless  there  is  a  prohibition, 
direct  ;r  implied,  limiting  a  frame  apartment  hovise  or  hotel  to 
tlaree  stories,  sucli  a  limitation  should  not  be  enforced. 

As  noted  above,  the  State  Housing  Act  as  it  is  now 
written  does  not  state  that  no  wooden  apartmont  house  or  hotel 
shall  be  only  three  stories  In  ]ieight.   It  provided  that  "no 
wooden  apartment  house  or  hotel  shall  exceed  three  stories  for 
living  or  sleeping  purposes."   The  actual  heiglat  of  the  building 
is  limited  to  fifty  feet  above  the  sidewalk  level.   Th-,xs  there 
Is  a  limit  to  the  building  irrespective  of  the  nu:nber  of  stories 
which  it  may  contain, 

I  am  Indebted  to  Mr.  Milton  Harks  for  a  verv  able  and 
complete  resume  of  the  State  Housing  laws  of  California  since 
the  adoption  of  tiie  first  Act  on  the  siibjcct  in  1909,  but  as 
much  of  It  is  not  pertinent  to  the  present  Inquiry  I  will  only 
advert  to  those  oortions  of  the  several  Acts,  both  existing  and 
repealed,  as  may  aid  in  the  determination  of  the  question  sub- 
mitted. 

In  the  earlier  acts  the  term  "tenement  house"  was 
used  Instead  of  the  words  "apartment  house"  which  appear  in 
the  later  acts. 

In  the  Act  of  1913  (Section  33)  it  was  provided  that 
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a  tenement  house  of  wooden  construction  could  not  exceed 
three  stories  in  height  but  that  the  limitation  v/as  exclusive 
of  a  cellar.   The  section  also  couvained  a  proviso  to  the 
effect  tliat  "a  wooden  tenement  containing  a  "basement  or  a 
fxill  first  story,  the  floor  of  whlcli  la  not  bolow  tlie  level 
of  the  curb  and  where  sixch  basement  or  story  is  not  used  or 
designed  to  be  used  for  living  purposes,  may  be  constructed 
with  not  more  than  three  stories  of  living  apartments  above  such 
basement  or  above  such  first  story." 

It  may  be  noted  also  that  iii  this  Act  there  was  an 
absolute  prohibition  against  any  part  of  the  ground  floor  in 
such  a  hailding  being  used  for  cocaiaercial  purposes.   The  1915 
Act  made  but  sli^t  changes  as  against  the  Act  of  1913,  and 
it  continued  the  pi'ohlbition  a^-iaiust  stores  on  the  ground 
floor  contained  in  the  last  mentioned  Act. 

In  the  1917  Act  this  provision  v#aa  eliminated  and 
has  not  been  written  Into  any  subsequent  Act  in  so  far  ass 
apartment  houses  ar-e  caicerned.   The  1923  Act,  however,  did 
contain  a  provision  that  It  was  permissible  to  construct  a 
basement  in  a  tliree  story  wooden  apartment  house  witli  a  ceiling 
heigilit  of  not  more  than  ei^it  feet  above  the  sidewallc.   V»hile 
the  1925  Act  does  not  specifically  permit  the  ground  floor 
under  a  tlur-ee  atory  wooden  apartment  house  to  be  used  for  commer- 
cial purposes,  t}iere  is  no  prohibition  against  such  use. 

I  have  noted  the  provision  contained  in  Section  12 
of  the  1923  Act  vftiich  reads  as  follows: 

"-X-  a  it   however  that  any  such  wooden  apartment 
house  or  hotel  having  not  more  than  three  stories 
for  living  or  sleeping  purposes  at  any  point  may  iiave 
a  basement  with  a  ceillnjA  heiglit  of  not  more  tlian 
eight  feet  above  the  adjoining  sidewalk  -.;-  it   -;<•", 

It  has  been  urged  that  this  permission  negatives 
the  lov/er  story  of  aiay  three  story  woodeii  apartment  hoase 
being  used  for  any  purposes  other  than  for  those  for  which  a 
basement  may  be  used-   Ixi  view  of  the  fact  tiiat  the  prohibi- 
tion against  the  gro>aid  floor  being  used  foi^  commercial  pur- 
poses was  repealed  many  years  ago  and  has  not  been  rewritten 
into  the  Act  notwithstanding  the  fact  that  it  has  been  fre- 
quently aiaonded,  I  cannot  reach  tiiie  conclusion  for,  if  such 
were  the  case,  I  feel  that  the  leglslatiire  would  nave  expressed 
the  prohibition. 

This  the  legislature  Ixas  not  done  and  in  view  of  the 
fact  that  the  ilousing  Act  Is  a  restriction  upon  the  use  of 
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prlvate  property  It  must  be  strictly  construed. 

See:  NANCE  v.  S0UTJ3i:RH  RY.  CO.,  (N.C.) 
63  S.K.  116: 

"Statutes  which  restrict  private  rights  of 
persons  of  tlie  use  of  property  in  which  the  public 
has  no  concern  should  be  strictly  construed  in 
favor  of  the  citizen," 

See  also: 

NICIIOLAS  V.   BaUJ^VIN  PIANO  CO.,    (Ind.App,) 

ISS  n,eT^^^ 

"It  is  well  settled  in  this  state  that  it 
will  be  presumed  that  the  legislatiAre  does  not 
intend,  by  the  enactment  of  a  statute,  to  make  any 
chanf*e  in  the  coioi.ion  law  beyond  what  it  declares 
either  in  express  terms  or  by  unmistakable  implica- 
tion,"  (Citing  cases.) 

As  we  }iave  heretofore  stated,  in  1917  the  legislatvire 
eliminated  froia  the  Act  the  prohibition  against  the  ground 
floor  of  a  v;oodon  apartment  house,  tiu'ee  floors  of  which  were 
used  for  living  or  sleeping  purposes,  being  used  for  coraraer- 
cial  purposes.   The  Statute  having  been  re-enacted  and  this 
provision  not  having  been  inserted  in  any  re-enactment  thereof 
it  is  to  be  presumed  that  the  provision  is  not  continued  in 
force. 

See  CARTER  v.  SLEVEITS,  208  Cal,  649,  where  the 
court  said: 

"Under  this  situation,  by  virtue  of  the  well 
understood  rule  of  statutory  interpretation,  all 
provisions  of  the  original  act  omitted  from  the 
new  enactment  are  repealed  --'•  ■;:-  •;:-'' 

Also,  WOOD  V.  ROACH,  125  Cal,App,  631: 

"V?here  a  statute  is  revised  and  some  parts 
omitted,  and  it  is  clearly  the  iiitention  to  cover 
the  whole  subject  revised,  the  omitted  parts 
cannot  be  revived  by  construction,  but  are  to  be 
considered  as  annulled," 

\'fh.Qn  we  take  into  consideration  that  the  actual 
helgjit  of  the  stxnictures  in  the  instant  case  is  regulated  by 
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a  measure  other  than  Isy  the  namber  of  stories,  and  apply  the 
rule  laid  down  In  the  cases  cited  above,  the  only  conclusion 
which  we  can  draw  is  that  if  the  leglalatiire  desired  to  pre- 
vent the  ground  floor  in  such  a  structure  being  used  for 
commercial  purposes,  it  would  have  said  so. 

Therefore,  you  are  advised  that  where  the  height 
of  a  wooden  apartment  hou^e  does  not  exceed  fifty  feet  and 
In  which  not  more  than  tliree  stories  are  used  for  sleep  ing 
and  living  purposes,  the  groijnd  floor  may  be  used  for  commer- 
cial pxirposes,  and  tliat  this  use  does  not  include  trie  use 
for  living  or  sleeping  purpose  &  of  ajiy  portion  or  part  of 
said  grouxid  floor,  and  that  the  heigiit  of  the  ceiling  of  the 
ground  floor  story  is  not  material  as  long  as  the  total  height 
of  the  building  does  not  exceed  fifty  feet. 


Very  truly  yours, 

OITY  ATTORIJIT 


To  the  - 

Director  of  Public  Works. 
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May  20,  1937 

SUBJECT:  Interstate  Cftrrlers  Not  Required  to  Ftimlsh 
Bond  Under  Ordinance  No.  5118. 

Dear  Sir: 

On  April  15,   1937,   Captain  Skelly,   the  then 
Secretary  of  the  Police  Commission,   wrote  me  concerning 
the   application  of  the   Santa  Fe  Transportation  Company 
for  a  certificate  of  convenience  and  necessity  to  operate 
InteiTirban  btisea.     The  question  asked  by  Captain  Skelly 
was   i^ether  a  bond  provided  for  under  section  6  of  Ordinance 
No.   5118  cotild  be  dispensed  with* 

OPINION 

The  Santa  Pe  Transportation  Company,  the  Santa 
Fe  Trail  Transportation  Company  and  the  Santa  Fe  Trail 
Stages,  Inc*  are  all  engaged  in  inter  as  well  as  intra- 
state btisiness.  In  short,  they  form  connecting  links  to 
the  Atchison  Topeka  and  Santa  Fe  Railway  System.   As  these 
carriers  are  engaged  in  the  Interstate  business,  tinder  the 
authorities  of  Chicago  Rock  Island  and  Pac.  R.R,  Co.  v* 
Hardwlck,  226  U.S.  426;  Northeim  Pac.  R.R.  Co.  v«  'Washington, 
222  U.S.  370;  Erie  R.R.  Co.  v.  New  York,  233  U.S.  671;  Missouri 
K.  &  T.  R.  Co.  V.  Harris,  234  U.S.  412;  National  Shoe  Co.  v. 
Pinkua,  278  U.S.  261,  and  many  other  cases,  it  is  held  that 
when  Congress  exercises  powers  over  a  carrier  that  is  engaged 
in  interstate  business  that  authority  is  paramount  to  any 
authority  soiight  to  be  exercised  by  the  state  for  any  of  its 
political  subdivisions. 

Congress  has  exercised  its  authority  over  these 
carriers,  as  it  requires  under  the  authority  of  section  215 
of  the  Federal  Motor  Carrier  Act  of  1936  that  there  be  filed 
with  the  Commission  bonds  or  insurance  to  pay  any  final  Judg- 
ments resviltlng  from  bodily  injxirles  or  death  occasioned  by 
the  carriers  in  the  cond\act  of  their  business.  The  amounts 
of  bonds  or  insurance  vary  on  the  sizes  of  the  equipment  used, 
ranging  from  ^,5,000  for  Injuries  to  or  death  of  one  person 
and  from  |15,000  to  (50*000  for  injuries  to  or  death  of  all 
persons  injured  or  killed  In  any  one  accident.   Property 
Insurance  is  also  required  in  the  amount  of  $1,000. 

Until  the  above  provisions  have  been  complied  with 
the  carrier  may  not  operate  and  the  Interstate  Commerce 
Commission  will  not  issue  a  certificate.  Thus  the  users  of 
the  equipment  and  the  public  generally  are  protected  to  the 
limits  stated.  The  exactment  of  a  bond  or  insurance  under 
Ordinance  No.  5118,  in  view  of  the  authorities  cited,  may  not 
be  exacted  from  an  interstate  carrier.  The  object  of  protection 
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to  the  public  sou^t  tinder  Ordinance  No*  5118  Is  accomplished 
by  the  provisions  of  the  Federal  Motor  Carrier  Act  of  1955. 

I  am  informed  that  thro\;i^  Inadvertence  the  appli-> 
cation  for  a  certificate  was  made  in  the  name  of  Santa  Fe 
Trail  Transportation  Company  and  that  the  application  should 
have  been  made  in  the  name  of  f='>anta  Fe  Trail  Stages ^  Inc. 
My  information  is  to  the  effect  thnt  this  latter  company  Is 
engaged  in  interstate  business  and  subject  to  the  same  rules 
as  the  Santa  Fe  Transportation  Companies.  If  the  Comiiilsslon 
desires  it  may  allow  the  application  to  be  amended  to  desig- 
nate the  correct  corporate  name* 

You  are  advised  that  a  case  is  now  pending  before 
our  Supreme  Court  entitled  "Golden  Gate  Sightseeing  To\ira 
V,  City"  in  which  the  constitutionality  of  Ordinance  No,  5118 
is  soiight  to  be  determined*  The  result  of  this  case  may  alter 
the  procedure  in  regard  to  applications  similar  to  the  one 
under  consideration* 

The  bond  in  the  Instant   case  may  be  dispensed 
with* 

Yours  truly, 
JOHN  J.  0 'TOOLE,  City  Attorney 


By 


PUBLIC   UTILITIES  COUNSEL 


To  the 

Secretary,  Board  of  Police  Commisalonera 
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Itoj   20,  1937. 
SUBJECT!  Adoption  of  salary  schedule. 

Gantlomen  j 

This  office  Is  In  receipt  of  your  request  for  an  opinion.^ 
as  follows: 

REQUEST 

"The  iian  I'ranclaco  i>o&rd  of  J^ducatlon  a  dopted 
its  salary  acliediiles  for  the  school  year  1937-58  on 
Tuesday,  i.Iay  18,  1937. 

"The  iioard  of  i-ducation  is  desirous  of  obtain- 
ing your  opinion  as  to  whetlier  it  would  still  be  legally 
possible  to  revise  or  alter  said  salary  schedules  at 
any  time  prior  to  July  Ist,  next." 

OPDIION 

.  Section  135  of  tlie  ^an  Francisco  Ciiarter  provides  that  the 
Board  of  Hiucation  sliall,  between  the  first  and  twenty-firat  days 
of  *4ay  of  each  year,  adopt  a  schedule  of  salaries  for  the  next  en- 
suing fiscal  year  for  teachers  and  other  employees  of  the  School 
•^epartn»nt.  If  ttxis  portion  of  -<ection  135  is  raandatory,  jovr 
qxieation  must  be  answered  in  the  negative,  I  liave  carefully  ex- 
amined the  fjortion  of  '-'ection  135  dealing  with  this  problem  and 
I  am  convinced  from  tlie  langraage  set  forth  in  the  section  that 
the  charter  framers  intended  this  language  to  be  dij?ectory  and 
not  mandatory. 

On  -^ceniber  9,  1924,  my  predecessor  rendered  an  opinion 
to  the  same  effect  concerning  siiuilar  provisions  of  the  former 
charter. 

Moreover  ti:iere  are  numez>ous  California  cases  which  seem 
to  uphold  this  view.  See: 

PEOPIfi  V.  SUPERVISORS  OP  LAKE  CO., 
33  Cal.  487. 

The  general  rule  appears  to  be  that  the  provisions  of  a 
statute  which  relate  to  matters  of  essence  or  substance  are  con- 
strued as  mandatory,  while  provisions  relating  to  other  matters 
are  regarded  as  directory.  See: 

PE0PI£  V.  BUTIER, 

20  Cal.  App.  379. 

Tlie  rule  seems  to  be  tli&t  where  a  statute  specifies  the 
time  at  or  witliin  vliich  an  act   is  to  be  done«    it  is  usually  held 


•VWX  ,0S  v»; 


Ol    UM 


^hS^l 


iUI 


to  be  directory,  unless  time  is  of  tiie  essence  or  the  act  contains  neg- 
ative words  or  sloows  tiiat  the  ti^ie  designation  was  intended  as  a  limit- 
ation or  power,  authority  or  right,     oeet 

RUTI^rxffi  ▼,   CITY  OP  EUREKA, 

195  Cal.  404,  at  424, 
HALL  V.  VvILI.IAI.i3, 

2  Cal.  (2d)  186, 

PEG  PIE  V.  SUPE1WI.S0RS  OF  LAKE  CO.. 
I  35  Cal,  487, 

Time  here  does  not  seem  to  be  the  essence  and  there  are  no 
negative  words  which  wo  ild  indicate  tiiat  the  tinie  designation  was  in- 
tended as  «  iiiaitatlon  of  power,  authority  or  ri^t. 

r-   I  am  tlierefore  of  the  opinion  that  the  languiige  contained  in 
the  charter  provision  is  directory  and   tliat  the  iJoard  of  t^ducation 
is  not  compelled  to  adopt  its  salary  schedule  between  tiie  first  and 
twenty-first  days  of  i,Iay  of  each  year,  but  that  the  lioard  may  adopt 
such  salary  schedule  at  any  time  Drior  to  July  lat,  which  la  the   / 
commencement  date  of  the  ensuing;  school  year. 

In  WILLIAJ<£J  v.  BAGUliiLLE,  138  Cal.  699,  whicli  seems  to  bear 
out  this  view,  the  court  held  that  a  contract  of  employment  of  a  school 
teacher  for  a  year,  imports,  in  the  absence  of  anything  to  the  contrttry. 
employment  for  a  school  year,  beginning  on  the  flrat  day  of  July  and 
ending  on  the  last  day  of  June. 

In  view  of  the  foregoing,  we  are  now  concerned  with  the  quest- 
ion of  whether  the  Board  of  i^ducation  has  tlie  power  to  rescind,  alter 
or  revise  the  salary  acliedule  which  it  iias  already  adopted  for  the  en- 
suing school  year.  Tlie  rule  seems  to  be  that  a  governmental  bodj',  such 
as  tue  iioard  of  i-d\xcatlon,  ima  tlie  power  to  alter  or  rescind  its  acts 
if  the  rights  of  third  persons  have  not  intervened  and  if  vested  riehte 
are  not  interfered  with,  ^ee : 


I 


43  C.  J.   510, 

8  McQUILLIN,   MUl^CIPAL  CORPORATIONS    (2)   476. 


It  appears  that  the  rights  of  tiiird  i^eroons  cann  t  actually  be 
affected  until  July  Ist  and  that  the  passage  of  tlie  salary  sched^ile 

vested  no  rif^hts. 

Under  tiie  circumstances,  it  is  ngr  opinion  that  the  Board  of 
Education  may  legally  revise,  alter  or  rescind  the  salary  schedule 
recently  adopted  and  that  the  ^oard  of  Lducation  may  pass  a  new  salary 
schedule  at  any  tlue  prior  to  July  1,  1937. 

Respectfully, 

Board  of  Education.  CITY  ATTORHEY 
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Jione  4,   1937 

SUBJECT!  Title  to  Eighth  Street  at 
Division  and  Rhode  Island 
Streets  Lost  to  City. 

Dear  Slri 

You  have  asked  me  whethor  the  City  has  lost  title 
to  Eighth  Street  if  projected  at  Division  and  Rhode  Island 
Streets.  The  loatter  comes  before  you  by  reason  of  the  National 
Ice  and  Cold  Storage  Company  applying  for  a  biilldlng  permit  to 
erect  a  portion  of  Its  contemplated  stnicture  on  the  west  sld« 
of  Rhode  Island  Street  24  feet  south  of  Division  Street.  If 
Eighth  Street  were  projected  a  portion  of  the  building  v/oiild 
be  in  the  street* 

OPINION 

In  1907  an  action  was  instituted  by  National  Ice 
and  Cold  Storage  Company  in  the  local  Superior  Court,  v?hich 
action  was  numbered  3540,  The  suit  was  one  In  Rem  under  the 
McEnemey  Act  to  establish  title  to  the  property  and  praying 
that  the  plaintiff's  title  be  qtdeted  as  to  all  persons.  In 
that  s\ilt  the  customary  affidavit  was  filed  with  the  County 
Clerk  when  the  complaint  was  filed,  and  in  that  affidavit 
it  is  recited  tliat  the  official  maps  of  San  Francisco  erron- 
eoxisly  show  iJLgtith  Street  as  running  southeasterly  tiarough 
the  noii;heaaterly  comer  of  the  sqviare  block  of  Division, 
Rhode  Island,  Alameda  and  Kansas  Streets,  and  sets  out  that 
the  property  owned  by  the  plaintiff  was  an  entire  and  com- 
p2e  te  rectangular  city  block  without  any  subtraction  or 
dlmi nution  thereof. 

William  G.  Burke,  the  then  City  Attorney,  filed  a 
general  denial  in  behalf  of  the  City.  A  decree  was  entered 
in  that  action  finding  that  plaintiff  was  the  owner  of  the 
entire  square  block  and  the  City  had  no  interest  therein. 

On  December  31,  1912,  a  quiet  title  action  was 
filed  by  the  National  Ice  and  Cold  Storage  Company  v.  All 
Persons,  niimbered  34421,  In  owe   Superior  Court*  The  square 
block  that  is  the  subject  matter  of  this  opinion  is  described 
therein  by  metes  and  bounds,  which  Includes  that  portion  of 
Eighth  Street  if  projected  from  Division  Street  in  a  south- 
easterly direction. 

In  the  affidavit  on  file  in  the  sviit  last  referred 
to  it  is  recited  the  City  and  County  of  San  Francisco  claims 
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some  right,  title  or  intorost  in  and  to  the  property.   Among 
the  impers  in  this  stilt  is  found  an  affidavit  of  service  of 
Sttramons  on  James  Rolph,  Jr.,  then  Mayor  of  San  Francisco. 
This  affidavit  was  filed  June  24,  1913.  No  appearance  was 
made  in  behalf  of  the  City,  and  a  decree  establisliing  title  was 
made  November  50,  1915  and  recorded  December  2,  1915.  The 
decree,  in  part,  recites  the  City  and  County  of  San  Francisco, 
a  municl-pal  corporat:!.on,  wnr;  dn.ly  served  and  failed  to  appear, 
and  the  default  of  the  City  v/as  entered  and  title  to  all  of  the 
block  boiuided  by  Division,  Hliode  Island,  Alameda  and  Kansas 
Streets  was  established  and  quieted  in  the  name  of  The  National 
Ice  and  Cold  Storage  Company.  No  exception  was  made  to  a  part 
of  Eighth  Street. 

In  the  cases  of 

BERTON  V.  ALT.  PERSONS, 
176  Cal.  6IO5 

PEOPIE  V.  SAN  Dli'IK), 
71  Cal.  App.  421;  and 

GTTARANTY  TRUST  BANK  v.  LOS  ANGELFS, 
186  Cal.  110, 

the  rule  is  that  where  public  lands  such  as  squares  or  streets 
are  the  subject  matter  of  a  suit  and  the  State  or  any  of  its 
subdivia  ions  are  properly  brought  into  the  suit,  a  judgment 
rendered  therein  is  binding  on  the  State  or  its  subdivisions 
so  long  as  the  stilt  is  brought  and  defended  in  good  faith. 

The  failure  of  the  then  City  Attorney  in  1915  to 
appear  in  Action  No,  tt4421  was  imdoubtedly  prompted  by  the 
fact  that  the  decree  in  the  suit  filed  in  1907  established 
that  the  City  had  no  title  to  Eighth  Street  if  projected  at 
Division  and  Rhode  Island  streets. 

I  am  therefore  of  the  opinion  that  as  the  City  was 
twice  accorded  the  opportunity  of  establishing  its  title  to 
the  portion  of  Eighth  Street  at  Division  and  Rhode  Island 
Streets  and  failed  to  do  ao,  and  that  proper  service  war,  made 
on  the  City  in  the  actions  referred  to,  it  is  now  too  late 
for  the  City  to  endeavor  to  establish  title. 

You  are  advised  that  you  may  properly  issue  a  permit 
to  build  on  the  portion  of  the  land  in  question. 

Respectfully  submit  ted. 


To  the  CITY  ATTORNEY 

Director  of  Works    (-) 
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Jim«  10,   1937  • 


flOSaECTi     In  Tt«i»  P«rsdt  Fe«  ?s;r«bl«  ^y 

Corporation,  nante  of  ii*ilc4i  has 
b««Q  #Mng«d  In  accordnnoe  with  law* 


X>eAr  Sir* 

You  have  glvan  Z3«  t^e  foXlovliig  facts: 

XiXoTd  U«  l>udle7  Co*,  a  eorpoz'^tloiiy  iiad,  pi^or  to 
Itareh  20,  1337,  paid  the  antiual  lnap««tion  fd«  as  a  d«aldr 
in  autoiS'^alles* 

oa  said  data^  x^^aroh  20«  1937,  thare  was  filed  in 
th«  offlea  of  the  Co  Jity  Clerk  a  certificate  aiaendtng  the 
Artiolea  of  maoriioraticn  ohangiii^  the  xmsn^  of  suid  cor  ora- 
tloii  frora  Ho:/d  M»  l>iidie7  Go,  to  W»  A*  McFarlane,   Inc.. 

You  ask  if ,  by  reason  of  the  olians©  of  tjaiae  of  the 
•M^^irationji  anotiier  Inapeetion  fee  ohoiild  be  collected  mid 
if  another  applioation  for  a  perralt  to  do  businesa  should  be 
obtained* 

OPINIOK. 


A  corporaticKi  is  a  creat^aws  of  law  and  Section  362 
of  the  Civil  Code  provides  for  tiie  aiaondneat  of  the  articles 
of  incorporation  of  any  existing  cor.  oration,       'Fiie  articles 
may  be  Ksetkled  in  many  ways*       Tae  first  subdivision  of  tlie 
section  permits  the  amendment  of  the  articles  of  inoovporatioa 
by  adopting  a  now  nane  for  the  corporation* 

Jpon  exai.iination  of  the  records  of  tixe  Couj^ty 
Clerk (8  office  it  is  ^io«n  tiiat  on  Mardi  20^  1937«  LXoyd  Um 
Dudley  Oo«  filed  in  said  office  a  certificate  of  «ae»d!^ient 
showing  that  the  officers  and  atocIdu>lders  had  amttnded  the 
Articles  of  Xncorporat  on  by  oliangii^ig  the  nma&  thereof  froB 
I4oyd  it*  l>udley  Co*  to  W*  A*  McFarlane,  Inc.       I  ^uive  examined 
the  oez^iflcate  and  it  complios  with  the  provisioiis  of   the 
Code  ai^.d  in  ay  opinion  tiie  corroot  nmm  of  tiie  corptaration  is 
now  vii*  A*  icFarlane,  Inc. 

The  ^xaiis*  o£  nai.ie  is  tiot  in  any  way  a  change  in 
the  entity  of  tiie  corporation*       In  other  woi'ds,  it  is  tlie 
same  corporate  body  wiiloti  existed  unciex'  the  nai'.e  of  Lloyd  M* 
Dudley  CO*  but  xiereaft^^r  it  nvuit  be  recognised  by  Uie  new 
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naaw.     'Hie  mattep  le  antir«ly  different  fran  ono  in  wilch  th« 
oovpormtlon  went  out  of  business  aiid  tranaferr«d  Ito  assets 
to  a  n««  oorporation.       In  the  latter  ease  there  would  be  two 
separate  entitles  while  in  the  instant  ease  there  tias  been  no 
ebange  In  the  entity  but  only  a  change  oT  nane, 

Biierefore,  you  are  advised  ttiat  no  addltlar:al 
permit  and  no  additional  iiispeotlcn  fee  Is  neeeasary  by 
reason  of  Hie  caiange  in  uarriO. 

However,  I  realise  tliat  certain  records  are  kept 
by  t^ie  several  rtijppirtenients  interested  in  t}iis  matter  and 
there  sCiould  be  scs&e  record  nade  oT  the  <Sian;'^e  of  na;ne,       I 
l»uld  therefore  suggest  that  a  notation  be  ntxde  uoon  tlie 
pemeit  isstted  to  Llo^fu  :;!,   ^  jdley  Go.  and  this  xiotatioji  sixo'^ild 
be  to  t&io  effect  that  on  March  20,  ldS7,  t/ie  tim^  of  the 
oorporation  mts  QhwaQel  to  W«  A*   &£G?«rlane,   Xno.,  and  that 
all  future  pennlts  issued  i^c^ild  be  leaned  In  the  aame  of 
%•  A«  isseparlaney  Ine*  and  receipts  for  fees  paid  aii  raid  also 
be  issued  to  tlio  oorporation  in  the  lutt- r  naB»e« 

to  the  rn-'  *■•-■■-  — ■—^  records  me^  be  ooriplete,  I 
ara  enolosinc  a  q<  -f  the  records  of  trie  t;o^axty 

Clerk's  office  a  i>My  -.y-uAfto  of  name* 


Very  truly  yoia»s. 


Tmrrmmw, 


To  - 

Clilef  of  Fire  Departfaent 

Copy  to  - 

Tax  Collector, 

Attention  of  'lias  MoArdXe* 
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J\me  22,  1937. 

SUBJECT!     Ift  Teacher  Oiini  Wilacsx  a  ^^ubstltute 
or  Probationer? 

Gtentlemen : 

This  office  is  In  receipt  of  yovir  recent  request  for  an  opinion, 
as  follows: 

REQUEST 

"Mr*  Onni  Wilson  has  been  servlxag  as  a  atibatitute 
teacher  in  Journalism  at  the  Ueorge  Washington  High  School 
since  January  26,  1937,  vice  ^^lyra  redenrich  who  was  trans- 
ferred to  tliBt   school  by  a  prior  resoluticm  on  the  same  date 
Willie  on  leave  of  absence*  i^yra  1  redenrich  died  on  the  18tk 
day  of  iiay,  1937*   On  the  Otli  of  June,  Miss  uook  was  appoint- 
ed as  a  probationary  teacher  In  the  place  of  lilyra  ITedenrich 
and  was  granted  a  leave  of  absence  for  the  balance  of  the 
pz*esent  term  to  complete  her  contract  in  anotlier  school 
district*  ilr*  vvilson  lias  continued  to  teach  the  said  class 
as  a  svibstitute  for  iilaa   cook,  and  tau^t  said  class  contin- 
uously frcwa  January  25,  1937,  including  the  interim  from 
Myra  Iredenrich's  death  to  the  appointment  of  siiss  ook* 
It  also  api:>ear8  from  the  record  tloat  Mrs*  1' redenrich  lias  been 
en  leave  of  absence  continuously  froia  July,  1933,  uuntil  the 
date  of  her  death,  various  teachers  substituting  for  her  dur- 
ing thia  period;  that  altliovigh  slie  was  transferred  to  tJtie 
George  Waahinston  Iligh  School  as  a  foreign  language  teacher, 
she  has  bean  transferred  while  on  leave  to  various  subjects 
including  Joiumaliam,  which  subjects  were  Inolixded  vmder 
her  secondary  credential* 

"I  am  enclosing  for  your  infonsu-tlon  a  complete 
history  of  li**  «<il8on's  appointments  and  histoiry  in  the  i^an 
Francisco  School  iJepartment,  tOi^ether  with  the  foriaal  re- 
quest as  moved  and  unanimously  approved  by  the  iioard  ot 
J^iucation,  as  follows  t 

'i'irs*  ijyra  Fredenrich  was  appointed  teach- 
er of  uocial  science  at  George  V;aBliin(^ton  ili^ 
school  on  January  25,  1937,  while  on  leave  of  ab- 
sence, but  never  served  in  tliat  position*   cjn  the 
same  date  ^ir*  unni  \<ilson  was  appointed  as  a  sub- 
stitute in  this  position  and  lias  served  as  such 
ever  since*  Under  the  circumstances,  I  would  like 
to  ask  that  the  c  ity  Attorney  be  requested  to  give 
this  Hoard  an  opinion  on  whether  this  is  a  closed 
position  and  properly  filled  by  a  "substitute",  or 
whether  it  is  legally  an  open  position  which  woiild 
make  the  present  holder  thereof  in  fact  a  probation- 
er therein'*" 
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OPIKION 

I'roira  your  request  for  an  oplni<Mi  I  i;;atlier  tliat  Lir.  onnl 
Wllaon  waa  appointed  as  a  aub^stltute  teaolier  and  that  he  was  not 
appointed  as  a  j>i'obationary  teacher,  Ivldontly  ::r,  Vit'llson  was  engaged 
by  resolution  aiid  no  vvrltten  contract  emrjlo/lng  him  was  entered  into. 
However,  it  is  conceded  tiiat  the  terms  of  his  employment  were  to  the 
effect  that  ha  should  serve  as  a  substitute  teacher. 

For  some  years  there  was  a  denrth  of  authorities  covering 
situations  such  as  that  now  presented.  However,  the  law  is  now  fairly 
well  settled  in  California  tjriat  the  right  of  a  teacher  to  classiflca- 
tion  both  as  a  probationary  and  8ul:>stitute  exaployoe  depends  upon  his 
contract  of  employment,  This  was  tiie  ruling  of  the  court  in  ^iOQD 
Vm   LOS  A?;OLU<;S  city  school  Dli^TIU:?,  6  Cul,  App.  (2)  400.   Tjl  the 
Instant  case  iHr,   V.llson  co.nti*acted  to  be  employed  an  a  subatltute 
teacher,  I  do  not  believe  tJiat  it  iiiakea  any  difrerence  whetlier  he 
entered  into  a  written  contract  of  eaployiaent  or  whether  ^le  whs  en- 
gaged orally  arid  by  reaolvxtion  of  the  iioord  of  1-ducation. 

In  the  "ood  case  the  court  held  that  a  teacher  in  the  sub- 
stitute class,  tlirough  hia  teaching  as  a  substitute  laerely,  does  not 
becoioe  entitled  to  pennajient  clasalflcatlon.   In  tlxls  case  in  distin- 
guishing between  a  probationary  and  a  substitute  teacher,  the  court 
said: 

"The  distinctions  between  the  probationary  class- 
ification and  the  substitute  classification  are  obvious, 
The  probationary  teaoiier  la  employed  for  the  f\ill  year* 
The  substitute  teacher  ia  oiaployed  froaa  day  to  day  to  serve 
at  the  option  of  tlxo  school  diatrict  in  the  absence  of  tlie 
rogular  teacher,  The  vTobationarj''  plan  was  provided  so 
that  tlio  school  board  would  have  an  opportunity  to  deter- 
mine, before  a  teacher  should  bo  given  a  lifeticie  ponltion 
in  teaching  children  of  the  district,  whether  or  not  that 
teacher  would  be  thoroughly  satisfactory.  Hor  ability  to 
impart  instruction,  her  pov^ar  to  hold  the  attention  of  the 
pupils  and  to  maintain  order,  hor  power  to  inculcate 
principlaa  of  rl,;htaou3nes3  and  loyalty  and  to  fill  the 
children  with  a  sanae  of  ttielr  obligations  to  society  and 
to  country,  all  these  and  otixer  qualifications  oiust  be 
carefully  investigated  and  detenuinod,  before  the  district 
is  obliged  to  decide  and  to  take  the  important  step  of 
employing  her  pencanently,  i'or  such  purpose  the  probation- 
ary clasalfloatlon  is  created,  'Alien  a  regular  teecl-ier  is 
absent  and  a  substitute  is  called  in,  the  continul^  of 
instruction  suid  the  orderly  proclaim  of  the  pupils  Is  inter- 
fered with.  The  cubstltute  teacher  has  no  satisfactory 
opportunity  to  carrjr  out  eittier  her  own  plans  or  the  plans 
of  the  regular  teacher,  A  teacher  who  caroea   into  a  class- 
room  for  a  short  period  of  tlrie  and  as  a  mere  substitute 
for  the  regular  teacher  does  not  have  presented  to  her 
the  saiote  problems  as  those  pre  n  on  ted  to  a  probationary 
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teachar,  nor  the  same  test  of  her  capabilities •** 

Th«  Wood  case  was  followed  by  tJie  case  of  hoqsst«1'  v 
SfLlfi'S  SCHOOL  DI^TMCI.  XI  0.1^  Ap^."tZ)ldT^r»lk  ^ 
S«SL'1'^.SSSeSrSS§,;!  ■  substltuu  do.,  not  ^Ut^   on.  to 

In  the  HoGsett  case  the  court  also  held  that  substitute 
teachers  are  owployed  froa  day  to  day  and  may  be  dlamisaed  at  the 
pleasure  of  the  board,  and  in  ccmnection  with  the  emplo^Sent  pSJe 
of  tne  case  tne  court  saidj  jr—*"*'  i^i^«»w 

"Petitioner's  status  is  govemed  by  the  law 
and  by  the  conditions  of  her  reemr»loyn»nt«  The 
number  of  days  she  raay  have  served  as  a  substitute 
teacher  has  notiiing  to  do  with  her  classification. 
Axie  fact  that  she  was  allowed  to  work  two-thirds 
of  each  school  day  is  a  joere  cirourastance.  The 
board  was  under  no  obligation  to  fumisli  her  em- 
ploywont  if  tliere  were  eiaployed  in  tli©  district 
axifficient  regular  teacliers  to  do  the  necessary 
teaching,   ^-Tiether  petitioner  worked  one  day  during 
tile  year  or  every  day  make  a  no  difference,   in 
either  case  aiie  was  ifierely  a  substitute  teacher. 
It  appears  that  if  petitioner  i^iad  not  been  eiaployed 
as  a  substitute  teacner  she  would  not  i^iave  been  re- 
employed at  all." 

laA^    CO,  '^''^.i®**^  oaa«  of  RICHAi^DSON  V.  BOARD  uP  EDUCATION.  6  Cal. 
J^d)  583,  reiterates  the  rule  expressed  in  the  wood  case.  Thus 
it  is  quite  apiiarent  that  tliere  are  nov/  a  number  of  alifomia  de- 
cisions bearing  upon  tiie  right  of  a  substitute  to  be  considered  a 
probationer  by  the  sijaple  process  of  occupying  a  position  over  a 
consider  .ble  i>eriod  of  tiiae. 

It  is  apparent  in  the  instant  case  that  !r.  vaison  was 
appointed  only  as  a  substitute  and  that  his  oral  contract  of  eaplov- 
ment  was  based  upon  his  obtaining  a  substitute  position  and  no  other. 

4  n  -..^  ^^^   *^^  f««*^3  submitted  to  me  and  the  law  as  It  now  stands 
in  California,  I  am  conpelled  to  conclude  that  ir.  VVilson  was  at  all 
of  the  times  mentioned  in  the  request  a  substitute  teacher  and  tliat 
he  acquired  no  probationary  status  by  virtue  of  the  fact  tliat  ioe 
taught  a  class  to  «*iioh  teachers  on  leave  had  been  asaigned.  No 
other  reasonable  conclusion  can  be  drawn  from  trie  citations  of  author- 
ity which  have  been  i^xeretofore  cited, 

Hespectfully  sulMaitted, 
BOARD  OF  EDUCATION  CITY  ATTORNEY 
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June  23,  1937. 


SUBJECT:   InRe,  Appointment  of 

Chief's  Operator,   Plre  Dopea*tinent, 


Dear  Sirs: 

I  am  in  receipt  of  your  letter  reading  as  follows; 

"Please  advise  us  at  your  earliest  opportunity 
as  to  whether  or  not  vacancies  occurring  in  the 
position  of  Chief's  Operator,  Plre  Department,  must, 
under  the  present  charter,  be  filled  by  civil  service 
exaiuination. 

"In  this  regard  we  respectfully  refer  you  to 
Sections  MS  and  36  of  the  present  charter.  Section 
4  of  Chapter  III,  Article  IX  of  the  charter  that 
preceded  the  present  one,  and  your  opinion  of  August 
22,  1934,  to  the  Civil  Service  Commission  regarding 
appointment  of  Police  Inspectors," 

OPINION 


The  pertinent  provision  in  the  old  charter  is  fo\md  in 
Section  4,  Chapter  III,  Article  IX  thereof.   It  reads  as 
follows: 

"The  Chief  Engineer  shall  appoint  for  duty 
as  chiefs'  operators,  such  members  of  the  Depart- 
ment as  he  may  select.   There  shall  be  not  loss 
than  tv;o  operators  for  the  Chief  Engineer,  not  less 
than  one  for  each  assistant  cliief  and  battalion 
chJ.ef ,  «  ^i   -:t  sr  ii» 

Under  the  old  charter  the  appointment  of  all  other 
employees  of  the  department  was  vested  in  the  Fire  Commission, 
so  it  may  be  said  that  the  word  "appoint"  is  used  in  the  same 
sense  as  the  word  "detail"  is  used  in  section  6,  Chapter  V, 
Article  VIII  of  the  old  charter  which  authorized  the  Chief 
of  the  Police  Department  to  detail  :'etective  bergeants  for 
duty  in  the  Police  Department, 
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In  the  opinion  wbloh  I  rendered  to  your  Board,  as 
noted  in  yo\jr  coiniJixmi cation,  I  held  tiuit  -ander  tiie  new  Charter 
the  Chief  of  Police  still  retained  the  power  to  appoint 
detective  sergeants.   I  believe  that  the  autliorities  and 
reasoning  contained  in  that  opinion  axe   applicable  to  the 
instant  case.   In  fact,  the  duties  of  an  operator  to  his 
chief  bein{^  so  much  more  personal  than  are  the  diities  of  a 
detective  sergeant  to  the  Chief  of  the  Police  Department, 
there  is  more  reason  to  apply  the  rule  announced  in  that 
opinion  to  the  appointraent  of  chiefs'  operators. 

You  are  therefore  advised  that,  in  ray  op5nion, 
the  Chief  Enj_:lneer  of  the  Fire  Department  may  appoint 
operators  under  the  satne  conditions  as  those  tmder  which 
they  were  appointed  tmder  the  old  charter. 

Very  truly  yours, 

uwTJWnmmr, 


To  - 

Civil  Service  Commlsaion 

Copy  to  - 

Chief  r^Gineer, 
Fire  Department, 
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June  23,  1937. 


SUBJECT:   In  Re,  Appointment  of  Registered 
Hurae  wiio  has  Served  Six  Months 
Period  before  Dismissal* 


Dear  Sirs: 

You  have  reported  to  me  that  E3.1en  T,  Oolden, 
Registered  N"urse  No.  220  (2)  was  certified  to  the  i>epart'iont 
of  Public  Healtli  on  i.iay  4,  1936,  and  tliat  the  payroll  records 
show  that  she  worked  for  fourteen  days  during  the  first  half 
of  May  in  that  year,  and  therefore  it  m\;st  be  admitted  that 
her  probationary  work  commenced  on  the  date  of  hei*  oertifi- 
catioii,  to-wit,  I.!ay  4,  1356. 

You  direct  my  attention  to  Section  2  of  Rule  24 
which  reads  as  follows j 

"Section  2.   REPORT  FROM  Ai^POIJITIIvO  POWER: 
Appointments  made  from  certification  shall  be 
reported  on  forms  provided  by  tlie  Civil  Service 
Commission.   Siich  reports  must  be  made  within 
three  days  after  the  persons  certified  have  reported 
for  duty,  nmst  be  sicned  by  the  appointing  officer 
and  must  cor; tain  the  ri/:;ht-hand  thumb  prints  and 
signatures  of  the  persona  who  were  put  to  work." 

I  take  it  that  the  purpose  of  this  rule  is  that 
your  Comjnission  may  be  advised  as  to  wiiether  t-c  person  certi- 
fied has  reported  for  work  and  received  the  appointment  to 
iriiich  he  or  she  may  have  been  certified,   I  fui'ther  under- 
stand tliat,  in  the  instant  case,  the  required  notice  of 
appointment  was  not  received  frctn  the  i^epartment  tintil  i.^ay 
19th,  and  that  o?:  Tlovoinber  18,  1936,  I.Irs,  Jolden's  appoint- 
ment was  terminated  upon  the  ground  tliau  ner  soi^ioea  were 
not  satisfactory,  the  real  reason  being  tioat  she  was  tempor- 
rarily  absent  fron  her  work  on  accoiuit  of  illness  and  could 
not  subject  herself  to  a  final  physical  exai.iinatlon« 
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iVlien  a  person  upon  an  eligible  Hat  la  certified 
to  that  position,  the  appointment  jiade  upon  said  certifica- 
tion is  upon  pi'obation  for  a  period  of  six  raontlis,  and  at 
any  time  dtiring  the  probationary  period  the  appointing  power 
may  terminate  the  appointiaent.   If  the  appointment  is  not 
terminated  it  ia  made  the  duty  of  the  appointing  power  to 
report  to  the  Civil  Service  GoMKT.i33ion  as  to  the  competence 
of  the  probationer,  and  if  competent,  to  recommend  permanent 
appointment.   (See  Charter  Section  148.) 

Vi^liile  the  language  of  the  Charter  is  aonewhat 
indefinite,  I  believe  it  to  have  been  th©  intention  of  the 
charter  framers  that  when  a  probationer  hae  served  a  six 
months  probationary  period, the  appointment  is  coi.iplete  \mlesa, 
prior  to  the  expiration  of  the  period,  an  adverse  report  has 
beeii  received  by  the  Civil  !:iervic6  Coiamissxon. 

Tiie  facts  which  you  have  submitted  show  that 
I.Ira.  Golden  was  appointed  on  May  4,  1936,  and  that  on  tliat 
day  she  was  already  working.   It  was  the  duty  of  tiie  Depart- 
ment of  Health  to  advise  the  Commission  of  the  appointmoat 
not  lacer  uian  the  '/th  of  iiay.   The  fail-ore  to  give  this 
notification  cannot  take  ri^^ts  from  th©  appointee,  and 
even  if  v/e  consider  i.ira.  uolden'a  appointiient  not  made  until 
the  last  da,y  on  which  the  notification  of  liie  appointncn  t 
alioold  iiave  been  sent  to  the  Civil  Service  Goinmiasion,  her 
probationaa?y  period  would  have  been  completed  on  November  7, 
1936. 

Tills  being  tho  caao  it  appeara  to  mo  that  firs. 
Golden  ooulu  only  be  removed  on  charges,  aiid  none  havii^sg 
been  made,  sac  ij  entitled  to  be  re-instated  Ixx   her  position. 

"-Tou  ai'e  aavised  accordingly. 

Very  ti\ily  yours. 


CITY  ATTORKEY. 


To  - 

Civil  Service  Commission 

Copy  to  - 

Charles   w,  V/ollenberg, 
Department  of  liealth. 
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Jun«  24,  1937, 


SUBJECT:  Right  to  Pile  Lien  Asalnst 

Separate  Property  of  Wife  for 
Aid  Given  to  Husband. 


Oentlemen  x 


I  have  yo\ir  request  for  an  opinion  as  to  whether  a  lien  may 
properly  be  filed  against  the  property  of  a  wife  for  aid  granted  to 
her  husband.  The  husband  and  wife  are  separated, 

OPIMION 

The  Old  Age  Security  Act  provides  as  follows: 

"in  any  case  in  which  aid  shall  be  granted  to 
any  person  owning  real  property,  the  board  of  supervis- 
ors may  cause  a  notice  of  such  aid,  giving  the  name  of 
such  person,  to  be  recorded  in  the  office  of  the  covinty 
recorder  and  from  the  time  of  such  recording  such  notice 
shall  have  the  force,  effect  and  priority  of  a  lien  of 
a  judgment  against  said  person,  an  abstract  of  which  has 
been  recorded,  for  the  amount  of  aid  theretofore  or  there- 
after granted  to  such  person.  Such  lien  shall  be  deemed 
security  for  reiiubursement  to  the  iitate  and  covinty  of  the 
amount  of  aid  paid  to  such  person  and  in  the  event  of  the 
discontintianoe  of  said  aid  by  reason  of  fraud  or  upon  the 
death  of  s\ich  person,  the  board  of  supervisors  may  take 
such  legal  action  as  may  be  necessary  to  recover  the 
amount  of  said  aid  paid  to  such  person  and  to  enforce 
said  lien," 

The  above  section  provides  for  the  filing  of  the  lien  against 
property  belonging  to  the  person  to  whom  aid  was  granted.   In  the  in- 
stant case  the  property  in  question  is  the  separate  property  of  the 
wife,  from  whom  the  husband  is  separated,  and,  therefore,  as  no  pro- 
vision has  been  made  for  placing  a  lien  against  such  separate  property, 
;  I  must  advise  you  that  such  right  does  not  exist. 

Although  your  communication  does  not  state,  I  am  assuming 
[  that  the  value  of  the  property  does  not  exceed  $3000,00,  inasmuch 

as  Paragraph  I  of  Section  4  of  the  Old  Age  Security  Act  provides 
;  that  no  aid  shall  be  granted  to  any  person  if  the  assessed  value  of 

the  combined  real  property  of  the  husband  and  wife  e: ceeds  $3000,00, 

Respectfully, 
COUNTY  WELFARE  D.jPARTMENT  CITY  ATTORNEY 
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*»«  25,   1337. 


SUBJECT  I     la  n#,  Rl^t  to  Maintain 
BMMR«nt  in  Six  stoary 
^mA^Vtre  Proof  Apmrtment 
BexuM  Soildisiig. 


Dsap  Sirst 


1  have  your  r«quoat  th«t  T  advise  ytni  as  to  Whathor 
a  oaB©aent  laay  ba  cia  sti?uct«d  am'  ninad  in  a  six  stopr 

aami-fipa  proof  apartment  ho  se  :.  ,   said  basenent  to  "be 

li**'^  *f*  aarage  or  for  the  pia?poso  oi'  iaaij;tair.ins  oqu5.:>nent 
for  aax'viiig  said  aparfcasnt  house.  * 


ui'i^^ion 


"lo     ^  ^^     tto  aaattar  of  your  in<|iai?y  is  j^gulnted  by  Soctiwi 
12  of  the  Stat  a  Kouaiiig  Act  of  1923,  and  sybaaqtiontly  anerided. 
the  partinent  portiona  of  w.i<^  read  as  followaj 

"Section  12.       Ko  a<»^i'i reproof  apartment  houaa 
or  iiotel  iiereafter  aracted  ahall  exceed  six  storiao 
in  height  at  any  point  nor  taore  than  two  ti  es  the 
widtia  of  tne  widest  street  to  «iieh  tlio  lot  oa  w:  ich 
it  Is  aituated  abuts.** 

For  the  pjjrpoaes  of  thla  opinion  we  taJce  it  t.hat 
the  ccntes'iplated  apartnient  hooae  does  not  e>  - --ht 

■iBorc  tiaan  two  tUaea  the  widtli  of  tilie  wideai  "'^ 

ahich  tha  lot  on  y^i.eti  it  ia  situated  abuts". 

In  tiie  Act  of  1909,   a  baaGr:«nt  in  an  — >t  hoj»« 

«aa  defi.:ed  as  a  atory  partly  below  the  Is  vol  r-  ctnal 

adjoining  groii  d,  9zc,       Tliia  definition  wa:^  .li.ed  lAntil 

ti:.e  antamkaant  ■  f  1917  w^i.lch  dof ine^l  the  bas..  any  atory 

am  >M.»a«.«n  tI;ereof  partly  beloe  the  level  of  ti.«  a  i           "' 


ate. 


In  1925  the  State  Hoxiaiiig  Act  was  oo?npletely  re- 
written  and  In  that  Act  all  referanea  to  a  baaenent  being  « 
atory  was  enitt«l  and  it  was  defined  as  any  portion  of  a 
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hotol  or  apaptsnent  houao  below  tlie  X«vel  of  ^le  adjoining 
gpomKiy   etc* 

I  advert  to  tiisae  aarly  definitiona  of  tJie  "vard 
"tayMKflfit"  for  tho  rr-irpoae  of  directin     atfcoiifcion  to   Uie 

g,„^v,  ..-..-.  -ade  In  the  iaiiifua^rto  coiitjai,i«a  in  triO  State  liouaiin^ 
Ac  .0  :,'ears  pro^.roaaoa  »id  for  tiie  raaaoo  tliat.  If  a 

t>aj..<.    ^,  ,v.    *  -   ■*:     !?©  co::^sidored  as  r,  -<■--'  tliaa,  (yt  cjutbq, 
in  deter  L-iio  miRbsa'  of  sfco3  ah  ivxay  be  ir.cliided 

in  a  »0r.ii-i  j.j.'<  .sU^oof  aporta-Teat  ho^aw,   1^.0  ha»mimit  eiust  b» 
ta)C43ci  into  coi.aidaratioa.       If  tli«  baseszait  io  not  to  bo 
©on»id«red  aa  a  at  org;-,  tlic  apartJ?iont  hoiosc  nay  coi  taiii  six 
stories  for  hiuaan  imoitation  over  and  above  the  ba0«:Mixit. 

A  "story"  ija  a  b^jUding  has  been  defined  (Wi 

«4....-  -..-t,*4.„;..-,^   ,.,..^„„  .........„^,.,  |.^Q  floors".       See,  inJUTEB  vs. 

U:.  (fv.X.)   14G  A.T*L.  6S4.        'JSiis 

dej.  J-  Us...  B-u^A  ^ ..   CO  by  tlie  Appellata  Courts  of 

tlie  f  .63,   ineludlrxc  t}*©  Stato  of  Calif orria, 

see,   BI3EE  Y»  0»^TIEII,  13B  Cal.App»  353,  wliere 
the  Govjrt  adopted  the  si&ae  definition  and  cited,  with  ap.  rtsval, 
the  H'ontcr  case.       The  Biber  ease  really  dealt  wiUi  the  quftstion 
as  to  vfhether  a  rsesysanine  floor,  wiich  was  direotly  over  the 
snain  floor  opeajiiig  oa  ttia  street,   ahoiald  be  conaidered  as  a 
stoyy«       Bie  jaeazaiiino  floor  imu  the  full  oelllJii:  heii^ht  of 
the  other  floors  and  cc  tained  nine  i^otia  for  htir^n  habitaticai. 

Ihe  CovTt  hold  that  in  eaaputtnr  the  manbwr  of 
floors  in  a  bu.il ' '  Qie  nesEanine  floor  ah -ral-,!  bo  included 

but  ill  this  par;  case  there  was  a  base  1.1  it  or  cellar 

under  tii«  n^ain  ixouj.-  MiXdi  was  not  used  for  hutaan  luibitation 
and,  \j4iile  tiie  Court  does  not  direetly  refer  to  the  basoi.eiit 
or  cellar,  we  mxat  take  it  that, in  detc-iT    •  '    -    -    •      '  of 

Storias  iM  a  buildi:af;,   if  tlie  baee^.ient  v  od 

a  -*■'-—•  thB  Court  would  hr.—   ■  '■""   -  -  :-  u^i-au-o, -   to   u:« 
hu  as  it  did  to  the  r*      Taerefore,  idiilo 

tii«  S.O  -.-fc  has  not  c" --'■^' ::;..tu.xj    :i  ■*•    •    -^-;so  cited  tlmt 

a  baserient  waa  not  ^,  wo  c«  ;:t'  e  n elusion 

irorr.  the  lan^ua^e  ox    .."iV  "Covert  t:  ^"•^   *■  •  ^'o 

ea.sldered  a  story  the  ccort  woul 

This  be3.ns  practically  the  only  case  in  Calif oriiia 
whore  a  story  has  been  specifically  defi:ied,  and  sites  tiiis 
case  does  not  coiae  directly  witiiin  the  facts  of  tJie  instant  case 
tmder  •*     «    ^  v-^./ •  ...^   ^c  oj,^,  j,f.-)-..i  .  .   4.^   ^^  la-    •-      -      '"  tJie 

Ilo-os-  ,  .  ^tlcularly  '  3e  in  1  a 

there  J.-/  ^uj  '..i-iu;,   wie  tern  **bai»c:   v-n'o   ,    lo  Aetevn^-nv  vm  uw  '^lethwp 


*  %>tWHwt  in  a  flMRJki^flropcoof  bttlldliig  I0  to  be  ooneidered  as 
a  atoanr* 

As  1  hava  already  stated.  In  tha  earljr  Acta  ooawaiw- 
Isg  with  the  osrlgliial  Act  of  l^OQ,  a  baa«a3i«eit  -waa  darinad  and 
referred  to  as  a  atcyy^  eto»     Siio  aatJie  dafliiiticga  ima  practi- 
cally maintaL^  «d  \m'tii  the  Act  of  1917  and  was  includad  in  the 
lagialatlvo  act  of  la^l  ndilah  was  held  up  by  a  referMfiduort  of 
tky^  peopla  ai^aX  finally  rei^i^ied  pa^saatse  oa  popular  vote. 

In  1923  Uie  eoitire  Hooaiti^  Aet  woe  revised  aiid  a  new 
aet  wtB  wlttMi  wiicJi  dealt  generally  «rito  hovisj        -      Titltma 
ia  apfti'tivi^it  Ckouaes  «",d  ;iot«jla«       It  i»  inter  ©a;  not« 

that  In  t-_ia  Act,   as  wall  as  ixi  all  tl^e  amendatory'^-cts  from 
that  date  to  t  he  proaaut  tlfsa,  ia  definJ-n^  x.xie  t,ex*i  "baae.  ent" 
U»»  Lef^alature  abandouad  entir«fl.y  tlie  definite, on  oa  toir.ad 
in  tb«  earner  Acts  wSiere5.n  a  baac-,j«nt  was  3?eferj.*<xi  to  as  a 
8t!:n7^  ai  ^u  a  oar  n  mi  aparteieut  ho.isa  or  hotel 

aa  any  por  r  tiie  b .   .  balow  the  level  of  the  actvial 

adJoinln-<  gro^.JUKi  level,  ata* 

Tiila  wni.ad  tend  to  ahow  that  aixiee  19>;  ■  titre 

baa  (Maaed  to  covta:  der  a  baae^sent  aa  a  atory  ir 
In  the  1917  Act,  'actieally  the  act  mvxc  .iodea  the 

1921  Act  whici^^  wu  jy   fciie  referezidum,  it  wa:       ;oeif ioally 

•tatedj  in  oectiiui  1^  o>*.   tae  Aat^atiicib  refera  to  a(a»i->flreproof 
bttlMln^a  that^t 

"For  the  purpoae  of  dett^noinlng  the  a^Esber  of 
atories  in  a  buildings  the  baaemcnt  aliall  be  ooxmted 
a  atory.' 


fj 


Thia  inroviaion  ia  not  found  in  the  Act  of  1923  or 
In  any  of  the  laglalative  acta  »t»andins  the  1923  Act.       The 
1ji2S  Act,   as  I  have  alrear?T  stated,   ia  aa  act  ^flch  suporaedea 
and  replacea  all  provlou?  -\  1  the   sub.t  ta  ig)  a 

eo;.pl6te  acrrtKse  f«xp  tUe  r-        :.       on  of  tent  i,   ap&rt- 

aant  houaea  onA  hotela. 

It  1«  a  veil  aettled  piRUMKUdUl  Af  lam  Hbrnt  trttere  a 
atatute  ia  ralHsed  waA  norm  parts  mimad^  md  It  warn  olaarly 

the  i:  tentic»\  to  cover  tlie  wJ\ole  siiblcct  revlsoi,   tl.a  OEiitted 

parta  cannot  bo  re-'lvpfl  b-r  rir.-nt-^-\c.t'  r-.  v-t  are  conaidcrou  aa 
.11.       ice,  .  -  ,   where  th« 

t,  .i«iot  Cu  .:e  of  the  above 

lar^^riaje  and  Oxtei*  xi^  muj,^  H  va.  STEVBJQI^ 

2CXi  Cal,  (A9,  wiiero  tue  t 


•uu 


Ad 
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a  basoRtent  in  a  setni-flropooof  building  la  to  be  eoneldered  as 
ft  Btoanr* 

As  1   have  alp«sady  utatyd,   iji  t;:f.-.  «;:a-l:/  Acta  ooK-enc- 
ing  with  thft  ca?iji;.liial  Act  of  i90i?,  a  basoi..<a"-fc  was  defiaoa  a^.a 
referred  to  as  a  storyj.  <^'^^»     ^ils  saiie  dorii:itic4i  vm.3  practi- 
cally maintaiKwd  \SitTi  t:  le  AOt  of  1917  and  waa  ir.cluded  in  the 
Iftgislatlvo  aot  of  lii21  vflileh  was  held  up  b^*  a  refor«nd»»a  of 
the  people  and  finally  rel  isevi  pasaat>e  oa  popnalar  vote. 

In  1923  Ui»  <mtlre  Housln^^  Act  was  revised  ai)d  a  new 
ftot  was  written  wiicii  dealt  generally  wiiSa  lu)us;  d.itic«i» 

in  apai'tiiaiit  aouaes  msd  hotc;ls«       it  la  interen  note 

tbat  in  t'-ia  Act,   as  well  as  In  all  tl^^e  ainendatory'^-ci:s  fr<»n 
that  date  to  t  he  preseiit  tirae,  in  defini;ii5  icue  lierii  "baaee^iaiit" 
^M  Legialature  abandoned  entirely  the  definiticsi  ca  tiilned 
in  tiie  0a?ll«a»  Acta  ^terein  &  baoe.ioiit  was  refertvKi  to  as  a 
steady,  ai!i  defined  a  ba.  :    in  cai  aparteient  house  or  Iiote^ 

as  any  portion  of  tiie  l  ;  below  the  level  of  the  actvial 

adjoinin-s  groiind  level,   ot;o, 

Tlila  woiild  tend  to  ahow  that  »L*;ce  l.)23  t^io  L.er;islat'uro 
has  (Maaed  to  consider  a  baae-ient  aa  a  atory  in  t!  o  brlld  .rL^. 
in  the  1'-?'       "^w-ch  is  practioally  the  act  wiicih  precedoa  the 
1021  Act  .»a»  iiili<3d  by  the  refereiidvoa,  it  wac  rfpecJfioally 

<<Wiil»'' '  .c^xon  12  of  t^ie  Aot,«hlch  refera  to  soiai-firem'oof 

"For  the  purpose  of  detersalning  tlie  a-^saber  odf 
atoeriea  in  a  buildings  the  baaeaumt  tftiall  be  counted 
a  atory»*' 

Thia  provision  is  not  found  in  the  Act  of  1923  or 
in  any  of  the  leglalatlve  acts  a^nending  the  1923  Act,       The 
1985  Act,  as  I  have  already  stated,  is  an  act  v«  idi  suporaedoa 
and  replaces  all  ox-evious  acta  on  the  sub'  i  seta  \xp  a 

•Mtplfite  3che^*;e  fop  the  reg^ilatlon  of  tm  ..ii^es,  ap&i't- 

Btnt  houses  and  hotels. 

It  la  a  well  settled  principle  of  law  tiiat  where  a 
statute  is  rstlsed  and  uostm  parts  emitted,  and  it  waa  olaarly 

the  i:  tenticBi  to  cover  t}ie  whole  subjact  revise  i,  t^ie  OEddtted 
parts  cannot  be  revived  by  co  ^strxiotinn  bv.t  etre  considered  as 
nxill*       3e^;,  va.  ]<OAC  :,   125  Cal,/      ,        1,  where  tha 

riati^ct  V  Ap.jealii  practicall;;      .  ae  of  the  above 

laxigoase  ana  oxt;ea  in  support  tliereof  CiL.V^i;  vs.  O^BPnOXA^ 
S08  Cal*  649,  wiierc  t::e  .»upre:ie  Co.irt  saldt 


"Jndop  tills  situation,  by  vrlrtUit  of  tii«  well- 
uatocstood  rule  of  statatoi^  JUitorpretatlon,  all 
provlsloiiS  of  the  orl>:laal  act  cxoitted  froci  the  new 
•oactR^nt  ai»o  repealed,  ^  -»  ■»" 

In  vXav  of  tlj«  languai^e  of  o  as?  a     ellate  Ceurta* 
it  1*  ay  oplrticm  teiut  tiie  2>2?oviaiorus  4  in  the  1317 

and  tk«  1321  Acta  caxmot  Tkov  ba  read  c  1923  and  tha 

SEMBidator^  Acts.       T^^arefore,  th«re  1  idat©  in  t}io 

axiatinii  Acts  nfeildii  directs  tiiat  a  ba;; .       ^    J)  v  Id  Tje  couxibad 
in  coaputliig  tiae  nambex-  of  atopias  in  a  aani-  »of  iniild- 

lnc«        '^'^  r..'..l  It  Into   f:C  Act  v. :  .Ic!  "oc    tAf*"  Ir.l^tioR 

Lsglol- ,_.  ..  ^--^  ^„_    -„    -  .  ..   -    --A^___    _..    ^  _:^_^c.a» 

"iou  ara  th.^r^rori.  ac!vi^*3^'  f:in.t,  tn  eQ!:5pfutlixg  tlia 

rrmb^T  of  stories  in  a   ■  i  baa^aant 

is  not  to  b«  oourttad  c:  .                                   bas    icnt 

shor.ld  be  -aaed  tea?  1  .AJbabil- 

ity  that  tlia  Co^i-t^,  '--^rj 

sat  forth  In                   .  ,                                                      .a 

a  story  in  t  .__   ,„_    : i,  ._  ..    -J 

to  in  tiia  .,  for  tno  raaaon  tnat  it  v  -  - 

ocewpied  .l  . .    .  ,  . ,  _,^  ^  ^  ^  .  .3, 

■irisrero^i-:   t! :?..•■   OAlnion  goa«  no  f-.J-Pt'-sr'  f'-a.-   to 
date--  ir-    L,     •:     '  ■    in  a  serirl-  ^  .ri 

is     :!rv.    c:CCx  ..i..v  i.-,,  r^_.-;.  .^i.;5i    .  -  -  -ii 

of    u:e   r.oce   sa-:j    rq  .  ,    it  i» 

not  to  bo  countei  a.:  a .  -  conatruetod 

in  addition  to  said  baijer.or  t. 

YoxiTS  vary  truly. 


TO  - 

Tho  Strparintendsaat  of  iJtillding  aor.atr^iet'an^ 

c^tjIp.?:    ho  - 

Co'ii-iiasion 

_.      J -   ./Ic,    .-eaaral  Hcftiaing  Inapeotooc* 

IBP.  'fiJaotny  Riordan,  State  Buildliig. 


2011 


July  7,  1957, 


SUBJECT  I     In  re  Liability  of  v  ity  for  a 

WP4  tarap  for    hildren  y^imn  said 
Camp  la  auparviaed  by    vecreatlon 
t^flnmiasioou 

OantlaiBans 

I  haw  your  lattar  raading  aa  foUomi 

"?h»  v«»  P.  A.  officials  are  very  anxious  to 
open  a  oaap  this  susstwr  in  Watsonville  for  uncierprlvllessd 
ciiildren  of  :>an  I'rancloco. 

iicne  weeks  ago  when  tlis  plan  was  presented  to 
our  CoBMlssiaa  It  was  diaapiyroved  for  the  reason  that  it 
aeeswd  u  arise  to  establish  a  eai^  fo^  children  wi^  in* 
ezparleneed  rjsople  on  an  emergency  relief  basla  that  ml^^t 
be  discontinued  at  any  tlie*     iiowever,  a  coranittee  £iet 
wltSa.  ae  yesterday  including  setwral  v/.  h-.  a.  officials  and 
«  WOTilnsr  of  the  Junior  Chsnber  of  (  oessieree,  also  iSr* 
Beftly  (who  is  not  oressing  the  raatter  in  any  way)  urging 
that  ti'ie  camp  be  established  iitnediatelyy  and  that  the 
iiec location  i^partetent  sponsor  it^  and  also  statin-;;  t}iat 
I  would  imve  authority  to  employ  anycsse  from  my  staff  or 
elsewhere  satlsfactcnry  to  oiir  liteoreation  CoRmission* 

The  Jr.  t;hajai>er  of  CQne!iox»eo  guarantees  to 
raise  soomi  neo^aoary  funds  ^  and    !r«  iTealy  would  supply 
soi»  funds  freai  hia  w,  ?•  a«  allotment* 

The  question  arose  rogardttiG  the  city's  lia- 
bility in  oaae  of  accident  or  illness^  and  neitlier  :!r* 
Healy  nor  myself  thou  ht  we  woiild  wish  to  undertake  such 
a  project  unless  there  was  sane  means  of  safeguardinfi  the 
city. 

The  W.  P.  A*  coBaBittiNi  asked  tliat  the  matter 
be  pP98iJint9d  a^in  to  our  Coneaission  &t  their  next  meet- 
ing Wednesday^  July  7th,  and  in  order  to  ^et  all  facta 
togetliMP  before  tiuxt  tif;«  may  I  ask  for  a  rxiline  re^jard- 
ing  the  city's  le^^l  x*esponsibility  in  case  of  accident 
elt^Mr  in  traiis  jortation  or  in  caxop  a^id  how  we  uay  be 
safeguarded*  ** 


:  {:«tn8uC#(U»Q 


,^t 


You  do  not  statm  in  your  l0tt«r  just  wliat  j  riadlctlon  yoiyp 
CoaBaitstari  woiild  iiav»  ov»p  the  propoowd  camp  bj-  aponaorlng  it.     I 
tak»  it,  iiaw9V9rt  that  it  woxOd  be  conducted  under  yo\ir  aupervieion 
by  \i,  F.    \*  wojpJcere  aaslgjoed  to  tii©  project.     Tula  being  ttne  case 
I  see  two  objecti'ms  to  tlio  course  Indicated,     First,  has  tlie 
c  o»ar.tls?ion  the  oower  to  establish  a  carap  at  any  place  It  sees  fit? 
The  charter  is  silent  upon  t>ifi  subject,  and  it  appears  to  rae  that 
before  such  a  caiap  could  be  established  additional  authority  would 
have  to  be  confer3?ed  upon  the  Coaanlsslon  under  authority  of  action 
9  of  the  charter,     if  the  CocKolsslon  acted  \?ithout  aufflcleat 
authority,  theire  is  daoi^r  of  a  personal  liability  upon  it»  M«nb«P» 
fav  any  accident  which  rai^t  occur. 

Secondly,  if  we  take  it  that  the  CoKwisslon  possessed  the 
authority  to  raaintain  the  can?*,  the  City  wo^Ald  not  oe  liable  for 
ordinary  aeddente  whieh  jaifsht  *oe  sustained  or  for  any  illneas 
whioh  xalsht  accrue  to  those  in  tiie  carap,  for  the  reascai  tlmt  In 
the  xaaintenanee  of  the  can?),   tii©  city  would  be  acting  in  a  govem- 
aental  capacity,     ihe  <  ity  wwild,  however,  bo  Itaole  for  accidents 
occurring  by  reasaa  of  any  dangerous  condition  wiiich  mliit  exist 
abovt  ttie  caap  if  suoh  a  condition  was  known,  or  by  the  exercise 
or  ordinary  care  could  have  been  known,  to  those  in  charge,     me 
statutory  lani^;ua^  <Ki  the  subject  beings  as  follows: 

" public  liability  for  nej^y^^SSfi*     ^ o^^atlea, 
Munlcipal'iHes  'and  scHooX  ^tstricts   ahaiU.  be  liable 
for  injuries  to  jjersons  ajui  property  reaixltins  from  the 
dazigwrous  or  defectiire  conditiori  of  piablic  streets, 
bighiways,  buildings,  srovinds,  works  and  property  In 
all  cases  where  the  governing  or  aajjaging  board  of 
such  cou  ity,  aaanicipality,  school  ciiatrict,  or  other 
uoard,  officer  or  person  having  authority  to  reaiefljf 
such  condition,  had  ioiowled^  oip  notice  of  tlie  defect- 
ive or  danger oua  cottdltion  of  any  suoh  street,  hi£^way, 
building,  grounds,  works  or  property  and  failed  or  ne- 
glected, for  a  reasonable  tirao  aftor  acquiring  suoh 
kn<nrled^  ca*  receivin©  such  notice,  to  reiaedy  such 
conditi<m  or  failed  and  ne^octod  for  a  reasonable 
tisas  after  acqurin^  such  .^owleU^  or  receiving  suoh 
notice  to  take  auch  action  as  aay  be  reasoimbly 
neeessary  to  i>rot©ct  the  public  against  suoh  da»«^roao 
or  defective  condition*" 

in  view  of  tt\0  foregoing,  I  am  of  the  opinion  that  ther* 
would  be  at  least  a  ccaatini^ent  liubility  upon  the  city  on  account 
•f  accidents  t^iioh  mii:^t  occur  by  any  dangerous  condition  which 
Bight  exist  about  tlie  carq?. 

You  are  adyised  accordingly* 

Recreation  Uepartaent  CXTY  AT  XOTTEnr 


»i 


-i-'t--      f* 


^Ti^;i  ajjotagytfe 


dtf  SuQdm  9mtm  a^im 


«^  VJ.A^ 


Jtay  9,   1937, 


SUBJECT  I    Vim  I    Legal  ni^t  to  -oauct  traa 

Xndismits  ancnmt    ocoived  imder 
old  ^-QQ  ij«curltg'  Act  f ca?  over- 
pa^ajonto  ctade  toy  i^raersonoy    el 3. of 
Adi3djii.8traticm« 

G«ntlesiWLt 

I  hmre  your  roquoat  for  tlxreo  oplnitma  in  teio  casoa  of  John 
11.  E^OJw,  John  i.  Outlood  aod  Patrick  J^'dvaaey  cordring  pava«tta  nad© 
to  t3;i«o  by  th«  i iJorsoiMsy  i'eliof  itdrtiniatratlon  during  tho  seenG     erloA 
t3i«y  w«p«  rec«lviaG  aid  through  the  old  Ago  .-©e\irity  Act.    You  wisli 
to  imow  mfiidthfiKP  a  d^uotlon  nay  b©  rt&da  from  tt:ie  ;^^35«00  per  aontli  tliay 
are  rooelYlag  by  vtr^u^  of  t^ie  provisions  of  ^»  old  Ago    ecurlty  ^^ct 
to  reiBftrura«  tiio  '  ncrr^ney  nallof  Adminlstratitax.    You  fuarther  state 
that  thare  has  been  no  accumulati<m  of  aavinga  from  amc^ints  roooived 
OS  ald« 

OPIHIQW 

A  reading  of  i^ba  old  Age  ">o<nrity  Act,  ^ijapter  633  of  the 
1935  otatutea  clearly  Indlcatec  ti^uat  teie  parpoae  of  tlie  Act  tsiiioh 
orovldea  for  the  i^ayi^ent  of  ^5»(X3  per  raontSa  la  to  allow  indigentfl 
a  auffieient  mvas  for  their  neo^.     ^^ould  a  deduction  be  rxado  for 
any  purpose  whatsoever,  tiie  intent  of  taie  act  is  violated^  inasBBiuoh 
as  tho  recipient  is  not  receiving  tlie  amotrnt  specified  by  the  act. 
The  amount  received  tJirou^  the  Old  Age  Security  Act  la  not  subject 
to  execution  or  attachsient* 

You  are,  taierefore,  advised  that  inaeBsueh  as  t^o  intent 
of  tJie  old  A^  iiocuritr  >^ct  provides  that  the  a^sed  recipient  should 
receive  $35#00  per  aontti,  no  deducti<»ts  may  prop«ply  be  imde  to  re- 
i-aburse  the  jir-erseiwy    elief  Administration* 

Respectfully  anbrdtted^ 
County    elf  are  Departm«it  CITY  AyrORHSr 
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2015 
July  9   1937. 

In  re:   Initiation  of  Proceedin{?;s  by  -* 

tho  board  of  Supervisors  to 
acquire  privately  owned  railway 
lines. 

Dear  Sir: 

I  am  in  receipt  of  a  Resolution  pending  adoption  by  the 
Board  of  iiuporvisors,  the  pertinent  portions  of  which  read  as 
follows : 

"resolved.  By  the  Board  of  Supervisors  of  the  CJity  and 
County  of  ban  i^'-'ancisco  that  a  coraraittee  of  five,  includ- 
ing the  City  Controller,  Chairraein  of  the  Finance  Comnittee, 
Chairman  of  the  Public  Utilities  Comioittee,  Chairman  of  the 
Streets  Committee  and  the  President  of  the  Board,  be  and 
is  hereby  appointed  and  authorized  to  investigate  the 
immediate  possibilities  of  unification  of  the  private  and 
]*iniclpal  lines;  the  benefits  of  such  unification  and  a 
basis,  if  any,  upon  which  such  consolidation  may  be  sat- 
isfactorily negotiated;  and  be  it 

PURTHIiR  RESOLVED;  That  the  Committee  herein  authorized 
shall  file  with  the  Board  of  Supervisors  prior  to  Monday- 
Au£;U3t  23,  1937,  its  report  and  reaommendations  which  will 
permit  official  action  by  the  Board  of  Supervisors  in  time 
to  submit  the  proposed  rapid  transit  plan,  or  a  revision 
thereof,  at  the  November  2,  1938  election;  and  be  it  " 

OPINION 

It  would  appear  that  the  effect  of  the  resolution  vfould 
be  to  initiate  proceedings  to  acquire  an  existing  utility.   I  litivo 
heretofore  advised  the  B  oard  of  Supervisors  that  the  Cliarter 
provisions  are  not  such  that  a  utility  can  be  acquired  or  constructed 
without  the  joint  action  of  both  the  Public  Utilities  Commission  and 
the  Board  of  Supervisors;  the  former  recanmonding  the  acquisition 
or  construction  of  the  utility,  and  the  latter  making  provision  for 
the  necessary  funds  to  defray  the  cost  thereof. 

Hov/ever,  it  appears  to  me  that  Section  119  of  the  Charter 
definitely  places  upon  the  Public  Utilities  Commission  the  duty  and 
obligation  of  making  a  report  to  the  Board  of  Supervisors  on  the 
acquisition  or  construction  of  the  iitility  before  the  B  oard  can 
take  any  action  towards  determining  the  question  as  to  v/hether  or 
not  the  same  should  be  acquired. 

Note  the  langiiage  of  the  Section: 

"It  is  the  declared  ptirposo  and  Intention  of  the  people 
of  the  city  and  county,  when  public  interest  and  necessity 
demand,  that  public  utilities  siiall  be  gradually  acquired 
and  ultimately  owned  by  the  city  and  county.  Whenever 
the  board  of  supervisors,  as  provided  in  sections  lul  to 


.\\v 
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104,  inclusive,  of  this  chiirtGr,  shall  determine  that  the 
public  interest  or  necessity  deraands  tlie  acquisition,  con- 
struction or  completion  of  any  public  utility  or  utilities 
by  the  city  and  county,  or  whenever  the  electors  aliall 
petition  the  supervisors,  as  .■I'ovided  in  sections  105,179 
and  180  of  this  charter,  for  the  acquisition  of  any  public 
utility  or  utilities,  the  supervisors  must  irocure  a  report 
from  the  public  utilities  coinmisslon  thereon*^ 

Rierefore,  if  the  Boai'd  of  Supervisors  should  deterrmine 
that  public  interest  or  necessity  de!n.ands  the  acquisition  of  the 
privately  owuod  railway  systems  in  the  t^ity  and  County  of  San 
Francisco,  their  first  dxity  le  to  procure  a  report  from  the 
Public  utilities  CoKBaission  as  to  the  estimated  value  of  said 
systems  to  be  acquired  and  the  conditions  under  which  the  aaxae   may 
be  acquired. 

In  view  of  the  foregoing,  you  are  advised  that  the 
provisions  of  the  resolution,  above  mentioned,  cannot  be  legally 
carried  into  effect* 

iLespectfully  submitted. 


CITY  ATTORNEY. 


To:  Supervisor  Frederick  Meyer, 


-s- 


XM 


tomlvn 


Julj     12      1937. 

SXIBJi;cT:   In  re  Powers  and  duties  of  the 

Fir*  Department  under  the  provisi<»i8 
of  Ordinanc*  No«   3, 0411, 

Oentldinen  t 

This  oiTlco  is  In  receipt  of  your  requcat  for  an  opinion  aa 
to  the  extent  of  the  powers  of  tiio  Fire  Departraent  to  tyrant  or  deny,  revoke 
or  refuse  to  revoke,  any  perrait  under  the  provisions  of  Ordinance  No» 
3, 0411;  and  aa  further  stated  in  your  request: 

**£t  beini;  especially  desired  to  obtain  a  rullni,  on  the  point 
idiethdr  the  words   'sound  discretion'  as  used  in  tho  above 
section  be  Intended  to  moan  consideratlcm  ox   fire  hazard 
cmly," 

OPINION 

The  particxilar  section  of  Ordinance  Ko»  3»0411  involved  in 
he  query  hero  presented  roads  aa  follows t 

"In   the  granting  or  denying  of  any  permit,  or  tii©  revoking 
or  the  refusing  to  revoke  any  i^emit,  the  j-remtini^  or  rei- 
voicin^i  po*7cr  laay  take  into  ocHiaicieration  the  effect  of  the 
proposed  busijioss  or  calling  upon  the  svirrounding  property, 
and  upon  its  residents,  and  inhabitants  thereof]  emC.   in 
granting,  or  denying  said  permit,  or  revoking:  or  refusing 
to  revoke  a  percilt,  oay  exercise  its  sound  discretion  as  to 
*,'hetiier  said  permit  should  bo  ijranted,  transferred,  denied 
or  revoked." 

Prom  this  it  appears  that  in  the  application  of  its  authority 
\mclor  tills  ordinance,  th<s  i'ire  Departaaont  laay  take  into  oonsideiratlon 
the  effect  of  the  proposed  business  or  calling  upon 

Im     The  surrounding  property 
2*  Its  residents,  and 
5*  Its  inhabitants* 

The  "sound  discretian"  referred  to  in  tho  scr  tence  ira/ lediately  following  is 
not  a  roaraing  authority,  but  mtirely  has  reference  to  the  manner  in  iriiich 
the  rire  Department  should  exercise  the  powers  panted  to  it  in  the  pre- 
ceding sentence*  It  will  thus  be  seen  that  the  Department  may  not  arbitrar- 
ily exercise  its  powers |  such  tor  example,  as  predictin^j  its  rulings  purely 
and  simply  upon  econctaic  fjrounds,  (Vol*  37  Corpus  Juris,  Sec*  97  "wLcmses*, 
Vol*  3  ivksQuillin  iiunioiijal  Corijorat leans  (kind  r.dition)  -  i>eoti<Mi  1105 
Municipal  Corporations,  -  Stillman  v*  i>oard  of  iitandards  and  Appeals,  225 
H.Y*  Supp.  402.) 

On  the  other  hand,  the  Fire  Department,  under  this  ordinance 
is  not  linited  in  tho  exercise  of  its  "soxmd  discretion"  to  consideration 
af  fire  hazard  alone*  It  v/ould  have  authority,  .or  oxaraple,  to  predicate 
Its  rullni^  whore  conditions  warranted,  upon  the  proxlaity  to  a  school 
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and  the  resultant  menace  to  lire  and.  llndD  ol   tVio  school  children  to  have 
machines  crosainti  and  reorossing,   to  and  fro,  upon   uho  sidewalk  lEciodlately 
adjacent  thereto* 

You  are,  therefore,  advised  that  w)iile  the  i'ire  i^epartment 
i«  not  United  In  the  exercise  oi'  its    'sound  discretion*,  under  this 
ordinance  to  tho  conaideratlon  of  x'xre  hassarda  alone,   it  must  (^xerciae 
its  authority  within  the  bounds  and  liinltations  hereinbefore  set  forth. 


Kespcctfully  subiaitted^ 

CITY  Aa-i-oBN  Y. 

TO  I 

B  oard  of  Fire  Ca3naissi<»idrs« 
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and  the  resultant  men«c«  tQ  life  and  ism>  o£   the  school  children  to  ha^ 
machines  crossing-  and  recrossing,  to  and  fro,  upon  the  sidewalk  laEiedlately 
[  adjacent  thereto*  ■^' 

^  -..   You  are,  therefore,  advised  that  whiile  the  i<'iro  itepartment 
Us  not  Ignited  In  the  exorcise  of  its  *sound  discretion',  under  this 
I  ordinance  to  the  consideration  of  fxre  hauarda  alone,  it  must  exercise 
I  its  authority  within  the  bounds  and  limitations  hereinbefore  set  forth* 


Hespcctfully  submitted, 

CITY  A'l''i'OiQi  .Y. 

TO: 

B  oard  of  Fire  Coaamiasioners. 
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July  20,  18S7 

WOBJECrt      Public  Utilities  Ccrr-.loRlon 
Gblij^ated  to  siipply  15000 
Call-^ns  of  v;»t«r  to  Goul«»t  "^oll. 

D%9T  Slrt 

Toti  have  itslced  xno  if  It  1»  an  obllfratlon  of  tho 
Public  rtilltles  Co^nnissloTi  to  supply  A,  "?o\ilart  i»bo  owns 
praMTty  n9ur  PloAS&aton  with  15000  e;allon«  of  w»t9r  within 
10  wa>«  of  oAch  day. 

cpi?fins 

On  ths  15th.  day  of  luly,  191&,  the  Flessantoi  Township 
County  "ater  District  entered  into  an  St^roojaent  with  Spring 
Valloy  .  ater  Cosapany,  ^OndoT  the  texns  of  t>rla  agrfterasnt  th» 
Siting  VRlley  Afttor  Gorapany  agreed  to  furnish  to  property  owners 
who  signified  their  >»illin£ne3s  to  abide  by  the  terraa  of  the 
agreement  certain  qt^antltles  of  water  in  Tsjrying  «sox5nts  «c- 
e«rdln£.  to  the  classific&tlona  set  forth  in  the  contract. 

Ajaong  those  signing  the  contract  wss  A»  f^otilart  and 
<m  page  4  of  the  a^reeiacnt  referred  to  it  la  set  out  tm»Jer  the 
headizig  *?;equired  Cjiiantity  of  water  fror.  each  well  in  f-allons 
pw  day,"  the  assotmt  of  15000  opposite  the  nasie  of  Gotsiart. 

VvAtO'   paraf,raph  3  page  3  of  the  af^^e^wwt  the  Sprlns 
Valley  ^ater  Ccaapany  obligated  itself  to  supply  pwsps  efficient 
to  deliver  thje  15(K)0  ^:«llcn8  per  day  of  ten  (10)  continuous 
hours.   Cn  page  5  of  the  a^ireement  it  la  recited,  in  effect, 
that  after  the  installaticn  of  the  puoeps  the  saaie  shall  bceoae 
the  property  of  the  respective  land  own«*«  Later  in  the  agree- 
seat,  on  pa£:©  7,  it  is  recited  that  the  Water  Company  at  its 
own  expens*  sliall  deTelop  wells  eufficient  to  yield  the  deaii-,- 
nated  asjownt  of  water,  and  if  one  well  is  ineuf  fie  lent  other 
wells  Ejust  be  sunk  co  as  to  yield  the  stipul- ted  gallons. 
On  peges  C  and  9  of  the  arreezaent  It  Is  provided  If  the  w  ells 
fail  the  Vvster  Company  shall  siipply  the  dosi^:n&ted  ascunts 
frora  other  sotArces.   Perau^^raph  7  on   page  9  of  the  contract 
I  oqulred  Spring  Valley  to  pay  the  p^nsping  char^^ea  In  the  event 
the  water  IpvcI  in  the  pilot  well  fell  below  a  cert^ain  diBt^nee. 

There  are  other  rasiifications  of  this  lengthy  contract 
that  I  do  not  believe  necessary  to  corwent  upon  in  order  to 
answer  your  query. 

Ky  conclusion  la  that  you  are  obli|rated  to  furnish 
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15000  pallona  of  water  in  ten  (10)  hours  daily  to  A.  Goulart. 

The  other  contract  referred  to  in  your  letter,  which  is 
dated  February  5,  1918,  and  between  Sprini"  Valley  v;ater  Company 
and  Pleasanton  Township  County  .^»>ter  District,  has  no  beerlng 
vpon  your  obligation  to  A.  Qotilart. 

The  City  has  succeeded  the  Spring  Valley  water  CoTrpany 
in  the  contract  herein  described  and  the  oblii'ationo  theretmder 
are  required  to  be  net  by  the  City. 

Tliere  are  retvirned  tiie  file  labeled  •'Afrreement  ;^20" 
and  certain  letters. 

Yours  truly, 
JOHIJ  J.  O'TOOI^,  City  Attorney 


By 


PUBLIC  UTILI'i'Ii'.S   COli^SiiL 


To  the 

Manager  of  Utilities 
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2016 
July  23,1937 


SUBJECT:  Rls^t  or  Police  Gomrdssi oners  to 
Proceed  in  Certain  Oases  already 
Initiated,  by  Prior  Coinmlasloiiers  - 


Gentleiuen: 

Under  date  of  July  22,1937,  your  Honorable  Doard  cites 
cases  now  appearing  on  the  docket  of  the  Police  Goncdasion  and 
asks  an  opinion  of  this  oirice  relative  thereto. 

!•  Yo-a  state  that  on  July  3,1936,  Commissioners  Shuiaate. 
x-oran  and  Koche  fcima  Lleiitenant  Henry  H.  Ludolph  guilty  of  two 
separate  charges,  as  set  forth  in  your  letter,  Ko  penalty  was 
fixed  by  said  Uoxiuolss loners  \ipon  the  conviction  of  •  allty,  and  on 
July  12,ltf3?,  CoDEnlssloners  Sykes,  Foraxi  and  Roche  heard  testi^nony 
on  one  Joseph  J.  i^oiabai'dl,  but  I  imderstand  that  sucM  testimony  was 
solely  for  the     urpose  of  eatalllshinr:  facts  relative  to  the  oenalty 
to  be  i  -posed.  Said  Cocrilssloners  failed  to  fix  the  penalty  for 
conviction  but  you  state  thiat  a  full  transcript  is  available  of  all 
the  testimony  taken  in  said  natter.    How  the  ConBnlsaion  consists 
ol  .-essrs.  Sykes,  ^/^aillard  and  Andriano,  and  then  you  askj 

"The  qaestlon  we  would  like  to  be 
advised  upon  is  whether  or  not  the  Loard 
of  Police  Co!:ijia8 8 loners  as  now  constituted 
can  render  judgment  on  the  said  charges 
without  re- trying  the  said  i.ieu tenant 
lienry  ii.  Ludolph," 

In  my  opinion  the  loard  of  Police  Coacnlssioners  as  now 
conatltuted  can  render  judgi:u5nt  fixing  the  penalty  to  Le  visited 
upon  ^leutenojit  x^udolph  upon  his  conviction  by  a  prior  Police 

CoiaiTilaslon. 

^  ^**x.  "^^^^  *s  ^*^^  settled  authority  holding  t.iat  another 
and  different  judge  froi.i  the  trial  judge  my  pass  upon  a  -aotlon 
for  a  new  trial  and  the  sittiation  would  seem  to  be  analogous. 

Also  Section  1053  of  the  Penal  Code  provides  that  a 
substitute  judge  liiay  proceed  with  the  trial  of  a  criuilnal  ease 
and  pronoimce  Jud^uent. 


^  'ii  x:\'  ^ 


In  establishing  the  penalty  It  would  not  seeruinrly  be 
necessary  that  t;.e  judge  should  personally  see  or  hear  the  witnesses. 
Here  the  conviction  has  been  refjularly  and  duly  had,  the  chor3e  has 
been  fylly  proved,  and  nothing  remains  but  to  ilx  the  ptmlshsient  for 
the  offense.  The  gravity  of  the  offense  may  be  established  from  a 
pexnisal  of  the  transcript  and  resort,  of  course,  should  be  had  thereto, 

2*  You  next  state  that  on  February  3,1937,  two  charges 
were  preferred  against  oiTlcer  John  J,  iXJolin^^;  and  you  set  forth 
the  charges  as  filed.  On  Jxuie  2nd  and  Jujie  7th,  1937,  Gojci3nd.so loners 
Sykes,  i-'oran  and  Fioche  heard  the  evidence  introduced  in  the  case  but 
:nade  no  flnuing  thereof;  that  on  July  19,lii37,  Commissioners  Sykes, 
iMaillard  and  Andrlano  continued  the  iiatter  to  August  3,1937,   This 
evidence  has  also  .een  transcribed  and  the  reports  of  tiie  certified 
public  accountants  before  the  i  oard  are  a  juatter  of  record.  Your 
question  upon  this  i^iatter  is  as  follows  $ 

"The  question  we  would  like  to  be 
advised  upon  is  whether  or  not  the  i-oard 
of  Police  Coimaiss loners  as  now  constituted 
can  render  a  decision  on  the  said  char;^!:es 
preferred  against  the  said  Police  Officer 
John  J,  Looiing  without  the  refiling  of 
charges,  and  retrying,  and  reintroducing 
the  evidence  against  said  iolice  Officer 
John  J.  L<3olin£;." 

OPINIOK. 

While  it  jnay  be  contended  that  it  wo\ild  be  legally  possible 
under  the  provisions  of  Section  1053  of  the  Penal  Code  for  the  present 
Conr;d.ssion  to  adjudicate  the  Loolin;  uiatter  it  ia  my  belief  that  said 
section  should  be  applicable  only  in  jury  cases. 

In  view  of  the  fact  tliat  resort  would  have  to  be  had  by  the 
present  Coimuisslon  to  the  transcript  and  txiat  the  now  C/Ojcand  as  loners 
did  not  see  or  hear  the  witnesses  who  testifieu  and  undoubtedly  a 
great  deal  depends  upon  the  demeanor,  attitude  and  appearance  of 
witnesses  while  testifying,  it  woxiid  seem  to  me  to  be  tlie  duty  of 
the  present  Coiaiulsslon  in  the  interest  of  a  fair  trial,  as  called 
for  in  .  ection  155  of  our  Charter,  not  to  adjudicate  tne  £-uilt  or 
Innocence  of  said  officer  Jolai  J.  Pooling  but  to  /,rant  hiai  a  new 
trial  upon  all  the  issues  involved. 


However,  sold  officer  aiay  stipulate  in  writinv.-  that 
this  proced-are  la  waived  and  that  the  Ccriiiisalon  as  now  constituted 
i.iay  pass  upon  his  i^ullt  or  Innocence  upon  the  transcribed  testimony, 
v;ith  the  same  i'orce  and  effect  as  if  said  Cofflrrdsslon  had  personally 
seen  and  heard  the  said  witnesses. 


Respectfully, 


City  /ttorney. 


.BOARD  OF  POLICE  COJailSSIOliERS. 


IHAOa 


2017 


July   26   19S7, 


£I>BJV.CTi  In  r©  renfwal  of  applSeation 
for  ppr^'lt  wl  thin  one  year 
of  prior  denlsl  thereof,  when  said 
denial  was  made  prior  to  e ffectiv© 
date  of  Ordinance  So.  5«0416S« 


Dear  Sirt 


I  have  ycfUT  letter  reading  as  follows  J 


*'ln  orcier  to  fulcie  2^  in  the  proper  adKlriiatration  of 
the  '^v^r^aions  of  Crfilnanca  Ho,   3*041P5,   an  Rr'tr;drcent 
■e  No»   3,041 1,   pertalnlnc:   to  I'cnawfcl   of 
n  for  Permits   that  hsv©  b«<&n  d<»nl»d,   irill   you 
ive  ire  a  r      '         m  the  follo*iti|^  question.   If 
.€!,  fcefore  .-     _        ,   1937,  when  tJ^ie  raatter  coirea 
\:p   for  }•  earing  before  sjei 

"1  o^srard  J,  fallen  haa  applied  for  a  permit  to  eon<3tiet  an 
at' ton.oVlle  pt  rking  atetion  e.t  tl-.©  eovthside  of  Pine  street, 
1^7 •©"   eest  fjrtm  (Jrant  Avenue  on  October  16,   1936,   and  at 

tlie  heariajr  held  on  liovejsber  4,   IdZ-Z,    the  :-;ej'mlt  waa  denied 
by  we» 

"On  Sov«rber  12,  1956,  Howard  J.  ^'ell«n  filed  an  appeal 
from  this  ciecfalon  with  the  Board  of  vermlt  Appeals,   and 
et   the  hearing  of  said  Board  of  Pemit  Appesls  held  on 
Soverber  50,  1936,  »y  decision  was  conourred  in« 

"On  Jtjly  1,  1937,  Howard  J.  ?%llen  ar'aln  applied  for  a 

p«rpit  to  conduct  an  autoinoblle  psr/clni'  atotlon  et   the 
aawe  looetion,  t.nd  vpon  beinr  advised  of   the  yroviaiona 
©f  Ordir«ance  No.  5.04165,   claims,   tljrotifrb  hia  attorney, 
Wr,   £.dw.   'a.   Sfn^rd,   J'il  ).s  Bvildinfr,    tbsst    'he  sawe  do  not 
aptly   to  bis  ap  •llcfit:!on,  b*^oous(r    the   sfJd   Gr .finance   did 
not  beeone  effective  until    t«n  days  a''ter  its   final  pessft''©, 
wblch  was  December  7,  1956. 

"Would  yow  therefore  kindly  advise  »»  on  the  folloirln<?:t 

1.  Can  sr.  !  alien's  application  of  July  1,  1957  be 
heard  by  me,  in  view  of  the  provisions  of  Ordinance  5.041667 

2»     Kr.  Sfallea*a  application  covers   two  pieces  of 
:MOT>erty,  located  at  the  aout2i«aat  corner  and  southwest 
corner,  respectively,   of  Fine  and  ft.  Anne  rtre< ta, 
co?»»pTotely  separated  by  a  ptiblic  street,  as  sl.ovm  on  the 
at  tacljed  diairam.      Li^n  the  ac   V-ro  pi  fees   of    n-o-^^cvty  be 
included  in  on©  permltt 

If  so,  could  two  or  rore  pieces  of  property, 
iBor«  widely  separated,    if  Gp«^r«itp'd  by  one   '  rraon  or  firro, 
be  Included  in  one  pervsit? 

1- 


3,   Section  5-a  of  Orciinance  stateaJ 
tfhenever  any  person,  ^5.zn   or  corporation  aball  rrnk©  an 
application  for  any  penrit,  etc said  applica- 
tion for  said  permit  shall  not  be   renewed,  nor  shall  the 
sane  be  heard,  t-tc.  * 

i>o©a  the  teiin  'for  said  permit^   apply  only  to 
the  person,  firci  or  corporation  who  snade  the  first  applica- 
tion, or  does  it  apply  to  any  other  person,  firm  or  coroor- 
etlon?" 

0  P  I  H  I  0  N 

In  approaching  the  whole  matter  we  imiat  pive  consider- 
ation to  the  well  settled  xnle  of  law  that  statutes  limiting  the  use 
of  private  property  rnust  be  strictly  construed  a/rainat  atteitpted 
resrulatlons  -  See 

Nance  ▼«   Southern  Ry.  Co.   (iii.C,)  63  £•!.•  116, 

in  tr  is  case  the  Supreire  Court  of  I^orth  Carolina  said: 

"Statutes  which  restrict  private  ri;;hts  of  persons  of  the 
use  of  property  in  which  tine  public  has  no  concern  should 
be  strictly  construed  in  favor  of  the  citizen." 

with  i.his  well  established  mile  In  mind  we  approach  consid- 
eration of  question  1,  dealing;  wi ti^x  Ordinance  No.  3.04ic.5.   ilie 
Ordinance  adds  a  iiew  section  No»  5-a  to  Ordinance  No.  3.0411,  Vvt.ich 
deala  with  the  issuance,  transfer  and  revocation  of  perKits.   Ihe 
aroendatory  section  seems  to  deal  with  the  future  -  note  the  lanFuafre  - 
"•ihenevcr  any  ptraon,  .^ix'K  or  corporation  shall  make  any  application 
for  any  permit,  etc. 


This  brinf^s  us  to  an  equally  w«ll  settled  rule  of  statutory 
construction,  to-wit:  "Althou5:h  the  legislature  has  the  pov^er  to  .r:ive 
a  statute  a  retrospective  operation,  if  it  does  not  impair  tl;e  o''  liga- 
tion of  contracts  or  disturb  vested  rights,  yet  It  is  to  be  presuned  that 
no  statute  is  Intended  to  have  that  effect,  and  it  will  not  be  p.iven 
that  effect,  unless  such  intention  clearly  appear  from  the  langviage 
of  the  statute." 

Sees    Krause  v.  I.arity,  210  Cal.  644 

See  also:   People  v.  Allied  Ai'ohitects  Asan,  2:/l  Cal.  429 

In  the  last  mentioned  case  the  court  saldi 

"The  established  i'\?le  rej-^ardlng  such  statutes  is 
that  'no  stetxite  or  constltiitional  provision  shall 
be  so  construed  as  to  (^'Ive  it  a  retroactive  effect, 
to  divest  Inaivlduals  of  ri  hts  vested  previous  to 
its  paaaafe,  or  to  affect  pencing  litip:ation,  unless 
such  intent  is  expressly  declared  or  necessarily 
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iwplied  In  the  language  of  the  provision  to  be 
cons  timed.  " 
See  also:  Pignas  v.  Burnett,  119  O'al.  156. 

Dp  to  the  tirr;©  of  the  passage  of  the  or^.lnance  it  was 
the  un<iovibted  rl.^ht  of  the  owner  of  any  property  to  exercise  his 
rirht  of  renewin.f?;  any  application  for  a  perr..it  to  use  bis  property 
for  the  purposes  which  you  mention  wltlout  limitation,  and  to  make 
this  ordinance  apply  to  conditions  which  had  transpired  prior  to 
the  passage  of  the  orainance  r:ives  it  a  retroacilve  of'^ct,  and 
interferes  with  a  vested  ri^lit,  and  as  the  orcinance  setms  to  neal 
with  ftiture  events  rat];er  than  past  ones  I  must  hola  ttiat  it  does 
not  apply  to  cases  where  the  application  for  the  pejrrrlt  had  been 
made  and  denied  before  the  effective  date  thereof. 

As  to  yovir  stoond  question.  It  is  bard  to  lay  down  any 
hard  and  fast  inile  and  the  R)ettftr  ia  one  in  which  you  coiild  exercise 
a  sound  discretion  -  unquestionably  if  the  two  sites  for  vAiich  the 
permit  was  asked  were  widely  separated,  or  we-r©  so  separated  that  thsy 
could  not  be  bpcrated  as  one  project,  or  where  a  different  set  of 
persons  mlrhtt  be  interested  in  protesting  against  the  (Tantirip;  of 
the  penrit  for  one  of  the  sites  and  not  tlie  other,  separate  apylioa- 
tlons  woiilc  have  to  be  inade.  however,  in  t:3ie  instant  case  it  ax)r'eers 
from  the  plat  attached  to  ^our  letter  that  the  respective  sites  are 
prcctically  adjacent,  beinr-  separated  only   ty  a  20  foot  alley  and 
that  they  Fiirht  well  be  operated  as  one  project,  it  would  appear 
to  iTi©  tti&t   on©  application  is  sufficient,  However,  if  the  facts 
wl Ich  X  have  deduced  as  being  applicable  to  the  present  application, 
are  not  correjct  you  may  coinpc  1  the  application  to  be  separate, d. 

As  to  your  third  question.   It  appears  to  ise  that  a 
detemsinatldn  of  this  question  is  not  nrcesjery  in  rei^ard  to  the 
aT:)r!li  est  ion  which  is  now  pending  before  you,  and  if  it  is  your 
desire  to  be  advised  generally  on  this  inatter,  you  t^ay  subrit  a 
separate  request  and  it  will  receive  my  attention. 

#1  Yours  very  truly. 


CITY  AT'fORiffiY. 


r,an  Francisco  ^'ire  Departrrent. 
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July  28,  1937 

SUBJECT:   Street  Lighting  cost  of  Dunsraulr,  Sweeney 
and  Colby  Streets  not  Chargeable  to  City. 

Dear  Sir: 

/  '    Yon   have  requested  me  to  advise  you  whether  the  cost 
of  lighting  the  block  bo\inded  by  Silver  Avenue,  Dvinsmulr,  Sweeney 
and  Colby  Streets  is  to  be  borne  by  the  city  or  by  Heyman  Bros., 
the  original  subdividers . 

OPINION 

The  facts  sxirrounding  your  query  are  rather  lengthy 
but  must  be  set  forth  in  order  to  vmderstand  the  conclusion 
herein  reached* 

Heyaan  Bros,  owned  the  block  described  and  laid  It 
out  in  lots  with  an  easement  in  the  rear  of  each  lot  and  viith 
no  poles  to  accommodate  street  lighting  fixtures  in  the  front 
of  the  property.   I  am  informed  that  the  concern  mentioned  built 
houses  on  all  the  lots  within  the  block  described  and  have  sold 
the  same  without  making  any  provision  for  lighting  of  the  streets. 

The  present  owners  have  requested  that  street  lighting 
standards  and  li[^^;hts  be  installed,  and  the  rather  perplexing 
question  presents  itself  as  to  v^ether  the  city  should  bear  the 
cost  or  should  Ileyman  Bros. 

There  is  a  map  on  file  with  the  Recorder  of  the  City 
and  County  known  as  McLaren  Park  Terrace,  which  was  an  offer 
of  dedication  by  Ileyman  Bros,  embracing  the  streets  in  question. 
Tlie  Board  of  Supervisors  in  accepting  the  map  of  McLaren  Park 
Terrace  did  so  conditionally,  which  condition  was  that  the  owners 
or  subdividers  of  said  tract  shall  Install  lighting  services 
underground  and  Install  street  lights  where  directed  by  the 
Lighting,  Committee  of  the  Board  of  Supervisors. 

In  the  case  of  COUNTY  OF  INYO  v.  GIVEN,  183  Cal.  415, 
it  was  held  that  a  dedication  of  a  street,  like  a  contract,  con- 
sists of  an  offer  of  acceptance  and  is  not  binding  until  accept- 
ance.  In  the  dedication  of  the  streets  within  the  McLaren  Park 
Terrace  the  notice  of  conditional  acceptance  was  published,  but 
since  the  acceptance  was  not  in  accordance  with  the  tenor  of 
the  original  offer  of  dedication  there  could  be  no  acceptance 
of  the  streets  as  a  matter  of  law. 

It  has  been  held  in  MEUX  v.  ROGUE,  91  Cal,  442,  that 
a  proposal  to  accept  or  an  acceptance  upon  terms  varying  from 
those  offered  is  tantamotuit  to  a  rejection  of  the  offer  of  dedi- 
cation. 

It  has  been  further  held  that  a  proposal  to  accept,  or 
acceptance  of  an  offer  on  terms  varying  from  those  proposed,  is  a 
rejection  of  the  offer  and  puts  an  end  to  the  Intended  dedication. 
NILES  V.  HANCOCK,  140  Cal.  157. 


'jnu'i       l.'JiO        J.v.<      i»  _)  .  •     f 
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Since  there  was  no  acceptance  of  the  covmter-propoBal 
contained  In  the  Supervisors'  acceptance  of  the  McLaren  Park 
Terrace  subdivision  It  foir.ows  that  the  latter  was  rejected. 

It  Is  to  he  noted  that  from  the  time  of  the  alleged 
dedication  of  these  streets  In  1929  tintil  the  years  1935  and 
1936  the  property  remained  unimproved,  neither  houses  nor  streets 
having  been  constructed. 

From  the  facts  submitted  to  me  it  appears  that  prior  to 
the  time  that  any  Improvements  were  made  within  the  block  stated. 
Ordinance  No.  15.0611  was  passed  by  the  Board  of  Supervisors  mak- 
ing it  mandatory  for  the  Director  of  Public  Ya'orks  to  reculre  street 
lighting  facilities  in  all  plans,  maps  and  specifications  for  the 
opening  of  new  streets,  tracts,  districts  or  subdivisions  in  a 
manner  satisfactory  to  the  Public  Utilities  Commission.   The  ordinance 
in  exact  terms  provides: 

"The  cost  of  street  lighting  facilities  in  new  streets 
or  new  subdivisions  shall  be  borne  by  the  person,  persons, 
firm  or  corporation,  assessment  district  or  others  paying 
for  the  grading,  paving,  sidewalks  and  other  construction 
necessary  to  open  the  street," 

Resolution  No.  30435  (N.S.)  provides,  in  part: 

"RESOLVED,  That  the  Map  of  McLaren  Park  Terrace,  San 
Francisco,  California,  be  and  the  same  is  hereby  approved, 
provided  that  the  owners  or  siib-dividers  of  said  tract 
shall  Install  all  li^'hting  services  underground,  and 
inetall  street  lights  where  directed  by  the  Lighting 
Committee  of  the  Board  of  Supervisors;  •»<•  ->  •?<•." 

In  the  resolution  above  quoted,  Colby,  Dartmouth,  Duns- 
mulr,  Gaven  and  Sweeney  Streets  are  referred  to.  Up  to  the  time 
of  the  passage  of  Ordinance  No.  15.0611,  approved  September  7, 
1933,  and  the  passage  of  Resolution  No.  30435  (N.3.),  which  became 
effective  February  19,  1929,  and  in  view  of  the  authorities  herein 
cited,  the  action  of  Heyman  Bros,  merely  constituted  an  offer  of 
dedication  of  the  streets  in  question. 

Beca\ise  of  the  added  condition  placed  by  the  Board  of 
Supervisors,  and  the  ordinance  and  resolution  last  referred  to 
govern  the  dedication  of  the  streets  under  consideration,  the 
burden  of  providing  for  street  llghtin,^  standards  and  lights  rests 
with  Heyman  Bros,  the  original  subdividers,  and  not  the  city. 

Yours  truly, 

JOHN  J.  0 'TOOLE,  City  Attorney 


By 


PUBLIC  UTILITIES  COUNSEL 


To  the 

Manager  of  Utilities 
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July  29   1937, 

SU'BJECTJ  aii^Iit  or  CoBEnission  to  grant 
a  Rehc  ring  of,  or  to  modiry 
a  judt^aent. 

Gentlo-  -.©n: 

Under  date  of  July  22,  19S7,  you  li&ve  asked  an  opinion  of 
thla  office  based -*pon  the  following  facta: 

Ofi'icer  Vernon  S,  Olsen  was  found  guilty,  on  July  1,  1037 
of  charces  of  "iJimtal  Assault",  "Disorderly  Conduct  ,  "i'he  use  of 
Abusive  and  Profane  Lan.raage,"  and  "'Conduct  Unbecoirdng  to  an  Ofi'icer", 
preferred  against  hJua.  by  flliester  T,  Kriener«  i'he  said  ofi'icer  was 
found  guilty  ajnd  dism.ased  frosa  the  Police  X^epartraent,  i'here  iias  been 
a  petition  for  a  rehe^-ring  and  also  a  petition  for  a  modification  of 
the  judgment  filed  by  Vernon  S,  Olsen,  o^id  you  want  to  know  as  to  the 
authority  of  the  vresent  Police  Ca^nlssion  to  either  rrant  a  rehearing 
in  said  matter  jr  to  modify  said  judr/nent, 

0  ?  I  N  I  0  H 

In  my  opinion  the  Board  of  Felice  Cora:nlssloners  has  no 
power  to  grant  a  rehearing,  or  to  raodlfy  its  jud^pient,  after  judgr^ent 
of  guilty  and  dlsinissal  has  been  rendered,  Section  154  of  the  Charter 
provides  for  an  appeal  of  oniployoes  linder  the  civil  service  provisions 
of  the  chartex",  but  expres;;ly  excludes  therefroa  nembera  of  tlie  Police 
and  Fire  Departments,  and  iioction  135  of  the  Charter  is  a  £;rant  of 
r>ower  and  contains  no  provision  authorlzliig  a  rehearing  or  a  reopex^ing 
of  a  caae  of  a  police  ofi'icer  after  a  judj:nent  of  r;uilty  and  diamiasal 
has  been  pronoxinced  thereon. 

This  matter  iias  been  passed  upon  in  two  separate  Instances 
by  foiiaer  City  Attorney,  Percy  V,  Lonc#  and  also  an  opinion  thereon  has 
heretofore  been  ^jiven  by  former  City  Attoniey,  George  Lull,  On 
September  0,  1911,  honorable  Percy  V,  Long  held: 

"Viihore  a  member  of  the  classified  service  has  been  dismissed 
upon  charges  regralarly  filed  and  heard  he  is  not  entitled 
to  relnstatevient,   .vhen  the  judgment  of  dismissal  is  entered 
by  the  board  or  ccaauission  conducting  the  trial,  such  judg- 
ment becomes  final  and  cannot  be  nade  subject  to  a  rehearing 
or  review  by  the  same  or  a  subsequent  board,   ihe  only  remedy 
wliich  a  i^eraon  has  in  such  a  case  is  to  apj'ly  to  the  court 
for  a  review  of  the  trial  upon  the  i^rounda  that  the  body 
conducting  the  trial  has  exceeded  its  jurisdiction," 

In  the  case  of  Belser  v»  Hoffschnelder,  1^4  Gal.  at  i^age 
461,  the  3upr«ne  Court  of  our  sto.te  suid: 

"'ihe  general  rule  is  tliut  where  special  juri8vJ.ctlon  is 
confem'ed  upon  a  court  or  board  to  deterrairie  certain 
specified  controversies  imd  no  provision  is  ;nddo  for  a 
review  by  such  tribunal  of  its  jud^jaents  wlien  it  has  once 
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determined  the  matter.    Its   jvirlsdiction  la  exlmusted, 
while  the  uiuttei*  i^   at  111  sub   judlce  no  doubt   the 
tribunal  riay  reconaidei'  its  action,  but  v/hen  final 
judgnient  lias  hQ&:i  entered  tlie  board  ie  functus  officio.'" 

And  again,   same  page J 

"»'i'he  act  beiiig  judicial,    it  would  necessarily  follow 
tirnt  the  I'iri-l   Jud^ctnent  entered  by  the  council  could 
not  be  vacated,     xhe  procedure  does  not  provide  for 
r;r«itinG  a  new  trial  or  &  rehearing,'" 

On  I>ooeriib©r  5,   1919,  iionorabl©  George  Lull,   then  City 
Attorney,  wrote  an  opinion  ooncoriiing  the  case  of  a  flrenan  and  held 
tiiat   the  i>oard  of  x-'lre  Gozmilss loners  liad  no  authority  to  reinstate  a 
;ri«Tiber  of  the  Fir©  iiepartxaeat  after  a  jud^aent     of  dlsmiasal, 

With  tiiese  opinions  I  agree. 

i'he  power  of  auch  a  body  as  our  Tolice  Coimaiiision  to 
later  consider  laotions   of   this  nai/;-ire  after   judgiaent  of  conviction  of 
guilt   and  dismiiisal  has  been  pasaed  upon  in  Heap  v.   City  of  Los 
Anrelea,   31  Gal.    i>eo«   026,   and  Pi'oud,  e  t  al  v^»'  I.ic'grer.or,    et  a.1  04  Cal, 
i>ec.    55,   both  of  vdiich  decisions  hold  thtit  no  such  ri>iit  or  i^o'^ev 
exists. 

You  are,   therefore,   advised  tiiat  the  present  Board  of 

Police  GoraaisiJlonei-o,   nor  the  i^ard  of  i'ollce  Goiruoiaa loners  which 
heard  the  case  of  Vernon  S,   Olsen,   iiad  any   jurisdiction  or  power 
to  grai'it  a  rehet^rln^  or  to  jnod.ify  its   judipient  in  any  case  after 
judj^mont  of   coxivlction  and  a  penalty  of  disciiasal  liad  been  established, 

ivespeotfully. 


CITY  ATTOm^Sr. 

#4 
Board  of  Police  Conmlssionera- 


Aiiguat  2,  1937. 


SUBJECT:   In  re  -  Increase  in  Compensations  oX 
iuiaployeee  as  Frovlded  for  in 
1937-1938  i-udget  and  Appropria- 
tion ordinance  and  salary  ordi- 
nance, 

Oentleraen: 

1  have  your  co:flmunicatlon  under  date  o£   July  2G,  1937, 
with  which  you  enclose  a  copy  of  a  coiiununi cation  addressed  to  the 
Controller  which  reads  as  follows : 

"Tiie  San  i  rancisco  i-ureau  of  Covernmental 
Research  believes  that  vnxQe   increases  for  certain 
positions  authorized  b;:  tiie  board  of  Supervisors  in 
the  lij37-103^  budget  anC.   salary  ordinance  were  illegally 
established  and,  t:ierefore,  should  not  b©  approved  for 
payiaent  by  the  Secretary  of  the  Civil  iiervlce  Coajiniss- 
ion  nor  by  the  Controller.  A  list  of  these  positions, 
tabulated  by  departments  and  showing  the  ainount  of  the 
increases  deeiried  to  be  illegal,  is  appended  hereto* 

"Tlieae  increased  rates  were  recosjcaended  to 
the  Board  of  Supervisors  by  the  ^Ivil  service  Com- 
mission under  what,  we  believe  is  an  Irregular  salary 
standardization  procediire,  contrary  to  ciairter,  and 
therefore  illci^ul.  Our  points  of  view  on  this  have 
been  presented  to  the  Civil  Dervlco  uorr-iissiun  and  are 
discussed  hereinafter. 

"In  adcdtion,  we  believe  that  there  are  other 
phases  uf  the  pix)cedure  under  which  all  or  part  of  the 
increases  were  established  that  were  contrary  to  charter, 
and  therefore  illegal.  These  are  as  follows: 

1.  If  the  Board  of  Sujjeirvlsors  has  x:>ower  to 
standardize  wa£;es  and  salaries  for  only  the   16  class- 
ifications Involved,  (a  small  fraction  of  those  ezuploy- 
ees  subject  to  salary  standardization),  we  believe  such 
standardization  inust  be  effected  by  ordinance  (Section 
151  of  the  charter).   This  was  not  done.   TJie  new  rates 
were  approved  by  resolvition,  adopted  on  the  last  day 

of  the  Supervisors'  budget  }iearing. 

2,  Tlie  rate  for  pattern  i.iaker  (purchasing 
department),  an  increase  from  $9  to  $^10  per  Cay,  was 
changed  by  the  Civil  S^ttr^Xfi^   Coim^ssion.  This  was  not 
among  those  changes  reported  to  the  Loard  of  Supervisors 
and  was  not  acted  on  by  the  Boaj*d  of  Supervisors. 
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8*   Th«  increaBed  rates  and  approrprlatlons 
for  the  employees  of  the  Public  UtilitieB  CommisBion 
(see  list  attached  hereto)  were  not  reeomriended  by  the 
Manager  cf  Utilities  and  the  Fublie  Utilities  QomOilss- 
ion,  nor  approved  by  the  iSayor  (..ection  72  of  the 
charter)  prior  to  the  passage  of  the  budget  and  appro- 
priation ordinance  by  the  Board  of  oupervlsors.   The 
Manager  of  Utilities  advised  the  Board  of  Supervisors, 
some  time  after  the  adoption  of  the  budget  end  appro- 
priation ordinance,  th&t  he  recoioiiiended  these  increases* 
This, obviously,  could  not  serve  as  a  legal  basis  for 
aoiending  the  budget  and  approriation  ordinance,  end, 
in  our  opinion,  furnished  no  legal  basis  for  changing 
the  salery  ordinance  to  conform  to  this  poet-budget 
recoi&mendjtion.   Under  ::ectlon  73  of  the  charter,  we 
believe  these  increases  for  ?ubli.c  Utilities  Goniinisslcn 
employees  are  illegal. 

'' k.%   to  the  piece-meal  salary  standardization 
procedure  under  vrhlch  these  Increases  are  proposed: 
This  is  based  on  a  written  opinion  of  the  City  Attorney 
dated  February  8,  1937,  which  we  understand  was  revised 
or  modified  by  a  subsequent  verbal  opinion.    e  tiave 
respectfully  contended  that  these  opinions  are  not  in 
accordance  with  charter  provisions,  and  that  tne  piece- 
meal salary  standardization  procedure  is  Illegal.   «^e 
believe  that  the  City  attorney  will  advise  the  Controller 
that  a  Glty  .^Lttorney's  opinion  cannot  relieve  the  Con- 
troller of  responslbiiity,  in  the  event  of  any  Illegal 
payment  that  may  be  authorized  by  the  Controller. 


"The  provisions  of  Section  151  of  the  charter 
providing  for  the  uietnod  of  standardizing  salaries 
appear  to  be  plain  and  unaiiibiguous.   It  seems  apparent 
that  they  contemplate  and  recjuire  a  Bche.;ule  of  corpen- 
sations  to  cover,  as  a  whole,  the  service  subject  to 
salary  standardization;  that  they  require  the  Super- 
visors to  fix  all  coiiipen&atlons  for  all  positions  and 
all  at  one  time;  that  they  require  such  compenaetions, 
as  a  whole,  to  be  based  upon  the  classif Ication  of 
'all  places  of  empl.yment'  provided  for  In  section  141 
and  which  classification  has  already  been  placed  into 
effect,  as  a  whole,  by  the  Civil  Lervlce  Uommission; 
that  they  authorize  the  Supervisors  to  approve  or 
reject,  as  a  whole,  the  scheaule  of  compeneations  or 
to  amend  this  schedule  In  any  particular,  subject  to 
reference  to  and  report  from  the  uivil  Service  uom- 
mission  as  to  the  effect  of  any  propose  amenament; 
and  that  they  ,  rovide  that  the  rates  in  such  schedule 
as  proposed  by  the  Civil  Service  CoBualsslon  or  as 
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aaended  by  the  Supervisors  must  bear  an  equitfible  re- 
lationship with  other  rates  In  eucn  schedule,  as  a  whole. 

"Section  151  of  the  charter  also  provides  that 
pending  the  adoption  of  salary  standards  es  provided  In 
such  section,  no  Increases  In  compensation  shall  be 
allowed  other  than  as  authorized  In  Section  71  of  the 
charter. 

"Section  71  prohibits  the  fixing  of  salaries 
or  wages  at  rates  exceeding  those  In  other  city  depart- 
ments or  In  private  employment  or  as  specified  In  the 
Civil  Gervlce  uommls&lon's  proposed  salary  schedule 
Issued  under  date  of  ^prll  9,   1930.   In  our  opinion,  only 
the  consideration  and  acioption  of  a  schedule  of  coapen- 
satlon,  as  a  whole,  can  overcome  the  prohibition  In  this 
section.   If  Increases  under  the  i^rovlslons  of  Section  71 
cannot  be  <L&de  effective  without  considering  rates  for 
all  classifications  subject  to  salary  standardization, 
then  the  provision  of  Section  161,  referred  to  above, 
prohlolts  any  increases  in  coiupensation  until  the  schedule 
shall  have  been  adopted. 

"'.e  believe  thr^t  the  Increasea  salary  and  wage 
rates  u;ider  discussion  as  enumerated  in  the  attached  list 
have  been  Illegally  estaollshed,  and  therefore  that  the 
amounts  involved  in  each  Individual  Increase  should  be 
disapproved  by  the  Glvll  Service  Uommlaslon  and  by  the 
Controller." 


This  is  not  the  first  time  that  this  subject  has  received 
my  attention  and  we  will  approach  tne  subject  In  tne  order  In  which 
the  bureau  refers  to  the  matter. 

Subject  1.  -  Must  salaries  be  standardized,  as  a  whole, 
or  can  certain  groups  be  considered  separately? 

It  appears  from  the  schedule  attached  to  the  letter  from 
the  bureau  thut  the  coini  ensatlon  of  certain  groups  has  been  given 
consideration,  and  that  in  regtrd  to  these  groups  your  Liomifllsslon 
has  made  certain  recommendations  as  to  increases  in  com  ensatlon, 
which  recommendations  have  been  approved  by  the  oard  of  Supervisors, 
fVe  may  divide  these  groups  Into  two  classes:   First,  the  group 
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wliere  recoimnendations  of  joup  Conffiiisaion  were  received  in  tii.n«  so 

t.mt  tb.e  recoxn..i.end6d  increases  in  compensation  were   included  in  tlie 
annual  budget  tind  appropriation  oruinance,   and  those  which  came  too 
late  for  that  ijorpose,   and  v/ere  not  Ijicluded  in  the  budget  and 
appropriation  oi'dliiaace,   but  were  provided  for  in  the  annual  salary 
ordinance. 

As  to   tiiose   increases  in  coiTipensation  which  were  provided 
for  both  in  tiie  annual  budget  enci  appropriation  ordinance  and 
wiiich  were,   in  accord&noe  with  the  last  ir^entloned  ordinance  reflected 
into  the  salary  ordiniuicfc,    tLe  question  as   to  the  legality  of  these 
increases  resolves  itself  into  the  rirht  of  your  coimicsion  in  con- 
junction with  the  ijoarti  of  Supervisors  to   increase  the  co^upensation 
of  eiiiployees  above  the  rates  provided  in  the  schedule  of  April  Q,   1930 
referred  to  in  >^ection  71  of  the  charter,     lip  to  t>ie  present  time 
thex'e  ims  been  no  yttu-dardlzation  of  salaries  for  the  lauaicipal 
eaploye^s  of   the  I'ity  a-xd  Coxmty. 

^eo   -  Zmi:S,   5t  al.   V.   CIVIL  SERVICE  COIiMlSGlOH,   S.  P. 
ITo,    15652,    decided  by  the  Suproiae  Goxirt   in  bank  on  July  23,    1937, 
(not  yet  reported). 

This  bein^;  the  case,  we  nrust  consider  two  points.     First, 
may  salaries  be  standardized  piece-meal  and,   if  not,  liiay  the 
schedule  of  April  0,   1330,   be  a'liended. 

Oxi  i'ebriiary  eth  of  the  present  year,   tiuis   office  advised 
you  "t}i&t  Cectlon  151  of  the  charter  was  authority  for  your  Com- 
liiissicn  in  suUiilttin^:   to  the   loard  of  i^upervieois,   from  time  to 
time,    salai-y  standardiziation  reconiuiendations  covering  a  group  of 
related  classifications",     .»e  reiterate  the  coi-rectness  of  this 
opinion. 

It  appears  from  the  schedule  submitted  by  the  bureau 
that  the  increases  in  coauensations  were  recoiTtiiended  for  a  ciiroup 
e^iiployed  in  tiie  several  Moclianical  aivisiona  of  t/ie   various  city 
departments,  and  tliat  the  increases  are  in  },iiie  in  certaiix  cases 
with  the  coiape:i.sations  paid  for  si  illar  service  in  other  city 
departiJfflnts,  and  in  all  cases  are  in  line  with  coinpensia  tions  paid 
for  siiuilar  services   in  private  e>in.ploy*ient,     Tnia   co  irse  is  in 
accord  v/ith  the  provisions  of  Sections  71  and  151  of  the  diarter. 
V.e  can  see  no  reason  why  the  standardization  powers,  where  they 
find  tlie  cojiipenaations  of  certfiiii  {;,roups  of  employees   out  of 
line  with  tluat  paid  in  other  city  depart.uents  for  like  service, 
and  also   out  of  line  with  the  compensations  paid  In  private  em- 
ployment for  like   service,   should  not  froia  tL-ne  to  ti.  .e  remedy 
these   conditions,  rather  than  have  coxiditions  frowned  upon  b^ 
the  charter  continue   until  a  standardization  can  be  made  of 
the  ccrapensatlons   cf  all  eriployees,    irrespective  of  the  character 
of  the  service  rendered,     To  liold  otherwise  iiust  be   to  hold  that 
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a  very  positive  mandate  of  the   charter  aa  to  tlie  peyment  of  salaries 
must  be  disregarded  in  order  to  coiaply  with  one  less  certain. 

The  schedule  of  April  9,  1930,  is  not  a  standardization 
of  salaries.  Tlie  ^iuijreiae  Court  1ms  said  so.   (lianka,  et  al.  v. 
Civil  L-ervice  Coimuiesion,  sujira).   The  chai'ter  does  not  imke   it  so. 
It  is  i:»rely  referred  to  as  "a  schedule  of  compensations".  See 
Section  71.   It  was  prepared  by  the  Civil  Service  Gouffiiission  and 
submitted  to  the  Loard  of  Supervisors  in  confori.iity  with  flection 
14,  Art.  II,  Chap,  II,  of  the  superseded  charter.   I'^liis  section 
made  it  tlie  duty  of  the  Civil  Service  Coacilssion  to  report  its 
proposed  classification  to  the  Board  of  Supervisors,   xhls  it  did 
by  the  schedule  of  April  U,  1930,  "b.it  the  Loard  neither  approved 
or  amended  the  schedule  as  x'rovlded  in  the  section,  but  practically 
rejected  it  and  returned  it  to  the  Civil  service  Conunission  to  be 
revised.  So  the  schedule  remains  just  what  the  present  charter 
says  it  is  -  "a  schedule",  -  and  as  yet  vre  iiave  no  coiuplete  stand- 
ardization of  salaries. 

There  is  nothing  in  the  cliarter  which  holds  that  all  sal- 
aries njust  be  standarized  at  the  saae  tiie,  and  to  hold  that  such 
was  the  cliarter  mandate  would  be  to  hold  tliat  the  skilled  and 
long  employed  engineer  would  have  to  await  the  standardization 
of  the  wane  of  the  laborer  before  iais  i-ay  uilght  be  increased  or 
lowered,  and  that  t.he  salary  of  the  clerk  ai^  the  accountant  would 
be  dependent  upon  that  of  the  carpenter  or  pluiiber.  I'liat  such 
is  the  effect  of  the  charter  provision,  we  will  not  adinit. 

Taia   brings  us  to  tli©  effect  of  the  April  ^th  schedule. 
Section  71  raakes  it  a  11  altation  on  compensations  luitil  it  is 
"amended  as  provided  in  the  charter  or  extended  to  include  class- 
ifications not  included  therein".   Mark,  it  is  not  a  standardi- 
zation of  salaries,  hence  there  Is  no  method  provided  for  its 
asiendraent,  unless  it  is  by  joint  action  of  the  Civil  .-service 
Concalssion  and  the  _>oard  of  Supervisors.   Tliis  we  liave  in  the  in- 
stant case,  aiid  therefore  whetl^er  v/e  take  the  allowed  increase 
as  a  partial  standardization  or  an  afuendwent  to  the  schedule, 
I  believe  tiiat  the  cliarter  provisions  have  been  coi.rplied  with, 
and  that  where  .-ropor  provision  lias  been  riade  for  the  payment  of 
the  increased  coinpensationa,  both  in  the  budget  and  appropriation 
ordinance  and  in  the  salary  ordinance,  those  affected  are  entitled 
to  receive  tlie  increased  coitpensatlon  provided,  and  you  are  so 
ac'vlsed. 

Subject  2  - 

I  rerrret  that  I  cannot  reach  the  same  definite  conclusion 
as  to  tliose  oaployees  whose  reclaoslficatlon  of  salaries  cane  too 
late  that  the  increases  in  salaries  could  be  included  in  the  budget 
and  appropriation  ordinance,  although  tliey  were  provided  for  in 
the  annual  salary  ordinance.  Liection  71  of  tne  charter  provides 
that  all  increases  in  compensations  sliall  be  detenalned  at  the 
ti^rie  of  the  preparation  and  adoption  of  the  anniial  budget  and 
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appropriation  ordinance.  Section  73provides  that  the  compensations 
of  the  several  employees  as  provided  by  the  annirnl  budget  and 
appropriation  ordinance  shall  be  reflected  into  tlie  annual  salary 
ordinance,  anu  tliat  when  so  reflected  shall  "constitute  the  legal 
basis  for  check  by  the  Civil  Service  ConEaJssion,  or  the  Controller, 
as  to  the  le^:ality  of  the  creation  of  any  position  in  the  oity 
and  County  service,  and  the  rate  of  coiUpensation  fixed  therefor." 
The  last  quoted  lenguage  leaves  some  doubt  as  to  whether  the 
appropriation  ur  the  salary  ordinance  controls.   It  may  be  tliat 
a  aupplenental  appropriation  ordinance  iai£;:Jit  be  enacted  to  irxake 
up  for  the  deficiency  which  iiiir;ht  be  caused  by  the  difference 
in  conpensations  as  provided  in  each  ordinance. 

In  view  of  this  eventuality  I  am  constrained  to  refrain 
from  expresslnc  any  opinion  as  to  the  right  of  those  employees 
whose  increased  co;npensations  have  not  been  provided  for  in  the 
appropriation  ordinance  to  receive  their  incree^ses  and  reconiiend 
that  neit  er  your  CoKcnission  nor  the  Controller  c-ive  approval 
to  such  increases  until  the  question  is  determined  by  tiie  oourts. 

Respectfully, 

CirZ  ATTORIIESr 
Civil  Service  CoKuaission 
City  aall 
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Au,^^.    2,    1957. 


SUBJECT  s      In  il«  -  Smer',3oncy  Appropriatioa 
for  O.lvil  ^^ervice  Coirnlssion  for 


Dear  Sirs: 

I  have  the  request  of  jour  Finimc©  Committee 
aakiiig  timt  I  advise  yon  if  the  appropriation  for  :^5, 400,00 
requested  by  the  Civil  Service  Gasmrdsaion  cati  be  ;nado  from 
tiie  iiaergency  lieserve  Ij'und.        It  is  looted  tiiat  tU©  Go^iiwission 
haa  :iads  request  upon  tlxo  ilayor  for  tiiia  appropriation  aiid 
tiiat  tile  .^ayor  requests  your  doard  to  pass  the  necessary 
ordiixance  inakiii{^  tlie  appropriation  fro,;i  the  Jiiiergency  heserve 
F\md,   and  tiiat  the  Controller  certifies  as  to  the  availability 
of  r>anda. 

♦ ..,  ,.  riierefore,   the  orJ.y  question  to  be  deterriined  la 

iftiather  tixe  appropriation,  under  existing  conditions,   can 
legally  be  .riade  frox:;  tiie  Lixiev^ci-icj  reserve  t\md. 

OPIlUOiJ. 


iiection  79  of  tii©  Charter  provides  for  the  creation 
of  the  li3.or(sency  reserve  Fiind  for   the  purpose  of  jp.eetin;;  any 
einergencies   as  saiac  arc  defined  In  Sections   10  and  25  of  the 
Charter.        Section  79  also  provides   t'iiat   &pi)ropriatio;:s  from 
such  rieserve  I-und  Siiall  be  riado  only  on  the  reoovrimendat ion  of 
tlxe  depart::iont  head,   the  board  or  cOi:TOlsslon  in  cliarce  of  ouch 
department,   tlxe  reco  k-aendation  of  the  i.iayor  aid  the  enactment 
of  aa    ordinance  by  a  throo-fourtiia  vote  of  tiie  iioai'd  of 
iiupervicors. 

Section  25  deals  with  eraercencies  which  involve 
or  tlu'eaten  tlie  life,   property  or  welfare  of   tli©  citizens 
or  the  pro  erty  of  tu©  city  and  county.        Therefore,   t}ie 
present  appropriation  does  not  co^^^e  within  the  provisio.is  of 
tiiis  sect i Oil, 

Section  1&  defii-uee  an  emer^^ency  measure  as  one 
necessary  for  the  preservation  of  public  peace,   property, 
hsaJLth  or  safety,   or  proviclon  for  the  uninterrupted  operation 
of  any  city  and  county  depart.r.ent  or  omce,  or  action  required 
to  c  rrxply  with  tL»ie  li.dLtations  as  establisi^^d  by  law. 


^^ 


The  Supirem©  Coiirt  of  Caliroi*iiia,   in  the  case  of 
COLLIli'S  V.  iSAiiSii,   176  Gal.    (539,   defines  an  emergency  as 

"an  Tonforeseen  occurrence  or  corablr-atio     of 
oircui-istances  wlilch  calls  for  ln.-:edlate  action  or 
remedy;     a  ijresalng  necessity;     an  exigency." 

In  the  catje  of  LOS  AiiaEL.::^;  iXu:iX}iIiG  CO.   v,   LONG 
BiSACH,  210  Cal,   34G,   the  Supreme  Court  said: 

"To  say  what  constitutes  an  emergency  is  not 
an  easy  task.   The  term  depends  rreatly  upon  the 
special  circunstances  of  each  case  and  the  author- 
ities are  not  very  helpful  in  the  pi'esent  inquiry. 
By  definition  the  term  anorgency  implies  a  sudden, 
or  unexpected  necessity  requiring  speedy  action," 

I  i^;ive  you  these  definitions  of  tlxe  term  "emergency" 
for  t  he  reason  that,  in  my  opinion,  the  existence  of  the 
emergency  must  be  determined  by  you,  and  while  the  declaration 
or  finding  of  the  existence  of  an  eir.ergency  by  your  iJoard  is 
not  binding  upon  the  courts,  it  is  prima  facie  evidence  of 
its  existence. 

In  the   instant  case  it  appears  fran  the  letter 
addressed  by  tlie  Civil  Service  Co'Tmission  to  the  tiayor,  copy 
of  which  you  attach  to  your  request,  that  the  appropriation 
is  asked  for  for  the  purpose  of  staiadardizing  salaries  ae 
required  by  tiie  Cliarter, 

Section  151  of  the  Giiai*ter  raakes  it  the  duty  of 
the  iioard  of  iiupe rvisors,  in  conjunction  vcith  the  Civil 
iiervice  Comroission,  to  standardize  salaries,  the  first  step 
in  the  proceeding  being  the  report  or  recor.imendation  of  the 
Civil  Service  Corm'tisslon,   I  understand  that  t.-ie  a>  propria- 
tion  is  to  be  used  for  aakln/?  this  report,   There  is  no 
time  set  by  the  c^iarter  provision  witliin  which  to  complete 
the  standardization  but  tiie  Ciiarter  seems  to  hialte  it  manda- 
tory that  salaries  be  stai^dardlzed. 

The  Civil  Service  CoTiinission  excuses  itself  for 
not  provldin^^  funds  for  its  work  in  the  matter  oi"  standard- 
ization of  salaries  upon  the  '•ground  that  when  it  realiijed 
the  acoute  necessity  t>mt  standardization  be  co.apleted  before 
next  year  the  badf^et  estimates  had  been  practically  completed 
and  the  appropriation  ordinance  had  been  practicbi  ly  adopted 
and  tiriat  tiie  several  meetings  iiad  before  tlxe  .^oaini  of  .super- 
visors in  the  matter  of  tiie  adoption  of  tl-ie  Appropriation 
Ordinance  ;nd  tiie  adoption  of  the  Salary  Ordl.'.ance  showed 
tliat  salar:/  starxdardization  should  be  effected  before  the 
budget  estiinates  foi*  tine  comlnr;;  fiscal  year  were  submitted 
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In  accordaxice  wito  the  Charter, 

As  I  iiave  already  stated,   the  matter  of  tiie  determin- 
ation of  the  existence  of  an  ei-nerj^ency  rests  with  your  .-ioard. 
I  iiave  given  yo'A  the  :',eneral  ruloe  whoreby  you  may  detenaine 
tb»  f aot  of  the  existence  of  an  emer<^ency  and  if,   at  the 
present  time,   you  believe  that  in  order  to  enable  the  Civil 
viarvice  Corualsiiiloxi  to   uerform  its  duty  and  therefore  continue 
vylthoiit    Interruption  the   operation  of   its  departraent,    the 
appropriation  coRies  withixi  the  er^tergency  provielon  of  Section 
16  of  tiiS  Ci.arter     b;    a  three-fourths  vote  of  jour  ooard 
you  Kay  pasu   the  ordiixance. 

i  return  to  yo'*   the  coramynicatlon  rv'   ^^'■":^':   to  you 
by  his  honor,   the  :  jiyor,   aid  also  copies  of  LCt^tion* 

addressed  to  the  kayor  by  tlie  Civil  service     u. .  j.ooa....ij.  on  tills 
sul)ject. 


Very  truly  yours, 

CITY  ATiOHiCi^. 


'£o   the  - 

Hoard  u-  supervisors. 

Copy  to  tiie  » 

Civil  Service  Coinmission* 


Esicl, 


nl 


r'^ 


August  5,  1937. 

SUBJECT:   Sabbatical  Leave  Salary  when  Teacher 

does  not  Remain  In  Service  for  Two  Years 
after  fieturn. 

Dear  Sirs 

This  office  ie  in  receipt  of  your  request  for  an  opinion, 
as  followa: 

Merjorie  Seber  was  granted  a  sabbatical  leave  tor  the  half 
school  year  ending  June  14,  1935*   On  June  30,  1936,  she  was  paid 
$210.86  out  of  the  total  compensation  of  $359.17  grantei  for  the  period 
of  her  leave.   There  remains  a  balance  unpaid  of  $148.32.   k'arjorie 
fVeber  resigned  from  her  position  on  January  23,  1937,  approximately 
five  months  prior  to  the  end  of   er  second  year  of  service  following 
her  return  from  sabbatical  leave.   Is  she  entitled  to  the  balance  of 
$148.32  still  remaining  unjieidV 

Section  5.722  of  tne  School  Code  provides  that  a  board  of 
education  may  grant  a  leave  of  absence  for  not  to  exceed  one  year 
for  the  purpose  of  permitting  study  or  travel  by  an  employee  for  the 
benefit  of  the  schools  and  pupils  of  the  district.   This  same  section 
provides  tnat  such  compentation  as  laay  be  granted  by  the  governing 
board  to  the  employee  on  leave  shall  be  paid  in  two  equal  annual  in- 
stallments during  the  first  two  years  of  service  rendered  in  the 
employ  of  the  governing  board  following  the  return  of  the  employee 
from  the  leave  of  absence* 

An  examination  of  this  section  of  the  School  Code  discloses, 
beyond  any  doubt,  that  the  purpose  of  granting  sabbatical  leave  is  not 
for  the  benefit  of  the  teacher,  but  for  the  benefit  of  the  schools  and 
pupils  of  the  school  district. 

Undoubtedly  the  Legislature  in  framing  the  statute  provided 
for  the  withholding  of  the  balance  of  the  salary  for  the  two  year 
period  in  order  to  compel  the  teach  to  remain  in  service  so  that  the 
schools  and  pupils  of  the  district  ml^ht  receive  some  benefit  from 
the  study  and  travel  engaged  in  by  the  teacher. 

Having  left  her  position  before  the  expiration  of  the  two 
year  period  provided  in  bection  5.722  of  the  School  Code,  it  is  my 
opinion  that  the  teacher,  Marjorie  ^eber,  is  not  entitled  to  the  bal- 
ance of  $148.32.   In  order  to  make  ner  entitled  to  this  balance,  she 
would  have  had  to  complete  two  years  of  service  following  her  return 
after  sabbatical  leave. 

Respectfully  submitted, 

""^  CITY  ATTORNEY 

Controller 
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August  12,  1937. 


SUBJECT:  Grand  Jury  Examination  of  Books, 
Records  and  Accounts  of  Officers 
of  the  Cou.ity, 

Gentlemen: 

This  office  is  in  receipt  of  your  request  for  an  opinion 
regarding  the  uuty  of  the  Grand  Jury  with  respect  to  examination 
of  the  booka,  records  and  accounts  of  the  officers  of  the  county 
pursuant  to  the  provisions  of  Section  928  of  the  Penal  Code. 

OFIMION 

The  sections  of  the  Code  and  Charter  of  the  City  and 
County  of  San  Francisco  in  point  are  as  follows: 

Section  928  of  th«  Penal  Code  which  provides  in  part: 

"It  shall  be  the  duty  of  the  grand  jury 
annually  to  make  a  careful  and  complete  examination 
of  the  books,  records  and  accounts  of  all  officers 
of  the  couxity,  and  of  every  city  board  of  education 
within  the  county,  and  especially  those  t-ertaining 
to  the  revenue,  and  report  as  to  the  facts  they  have 
found,  with  such  recommenuatlons  as  they  may  deem 
proper  and  fit;  and  if,  in  their  Judgment,  the  services 
of  an  expert  are  necessary,  they  shall  have  power  to 
employ  one,  at  an  agreed  compensation,  to  be  first 
approved  by  the  court;  and  if.  In  their  judgment, 
the  services  of  assistants  to  such  expert  are  re- 
quired, they  shall  have  power  to  employ  such,  at 
a  compensation  to  be  agreed  upon  and  approved  by 
the  court.  «  *  ♦« 

Section  66  of  the  Charter  of  the  City  and  County  of  San 
Francisco  which  provides: 

"The  controller  shall  audit  the  accou; ts  of 
all  boards,  officers  and  employees  of  the  city  and 
county  charged  in  any  manner  with  the  custody,  collect- 
ion, or  disbursement  of  funds.   The  controller  shall 
audit  monthly  accouTits  of  money  coming  Into  the  hands 
of  the  treasurer.   He  shall  make  an  audit  monthly  of 
each  departmental  revolving  fund  authorized  by  this 
charter  or  by  the  board  of  supervisors. 

"When  requested  by  the  mayor,  the  board  of 
supervisors,  the  chief  administrJtive  officer,  or  any 
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board  or  comralssion  for  its  own  department,  he  shall 
audit  the  accouiits  of  any  officer  or  department,  and 
on  the  death,  resignation,  removal,  expiration  of  term 
or  retirement  of  the  head  of  any  department  or  office 
or  any  officer  or  employee  charged  with  the  receipt, 
collection  or  disbursement  of  money,  shall  make  an 
audit  of  the  accounts  of  such  departiaent,  officer  or 
employee." 

Section  68  of  the  Charter  of  the  City  and  County  of  San 

Francisco  which  provides: 

"The  board  of  supervisors  shall  order  an  annual 
audit  of  the  controller 'e  books  of  eccoiirts,  records  and 
transactions,  to  be  made  by  one  or  more  certified  public 
accouatants.   The  report  of  such  auditor  or  auditors  for 
the  fiscal  year  shall  be  printed  and  a  copy  thereof 
furnlsned  to  the  mayor,  each  member  of  the  board  of  super- 
visors, the  chief  administrative  officer,  and  the  con- 
troller end  to  such  citizens  as  may  apply  therefor." 

Under  the  authority  of  the  above  quoted  sections  of  the 

charter  I  understand  that  It  has  been  the  practice  of  the  Controller, 

ant 
through  a  certifiea  account /attached  to  his  office,  to  make  an  exam- 
ination of  the  financial  transactions  of  each  office  and  to  assur* 
himself  that  they  are  in  harmony  with  the  records  which  he  keeps  with 
the  several  offices.   If  any  errors  or  discrepancies  are  fou  d  between 
the  office  examined  and  the  office  of  the  Controller,  they  must  be 
reconciled  to  the  satisfaction  of  the  Controller.  You  can,  therefore, 
see  that  the  Controller,  under  the  authority  of  Section  66  of  the 
u^arter,  makes  a  rather  complete  check  upon  the  several  departments. 

Aside  from  the  records  and  account  which  each  office 
must  keep  of  its  financial  transactions,  the  Controller  keeps  a 

similar  record,  and  as  I  have  said,  these  records  must  harmonize. 

ant 
Therefore,  when  a  certified  account/examines  the  books  of  the  Con- 
troller,  he  has  before  him  all  the  transactions  of  the  several 
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offices* 

Authority  for  thlB  examination  is  foui.d  in  Section  68  of 
the  Charter  which  is  quoted  above.   Since  the  advent  of  the  new 
charter  (January  8,  1932)  it  has  been  the  custom  that  only  one 
audit  by  a  certified  accountant  should  be  made  each  year,  and  that 
in  the  making  of  this  audit  the  expert  appointed  by  the  Grand  Jury 
is  advised  from  time  to  time  as  to  the  result  thereof,  and  that 
he  is  privileged  to  comment  and  advise  thereon,  and  make  his  report 
to  the  jury. 

I  have  given  to  you  the  conditions  which  exist  at  the 
present  time  in  regard  to  the  examination  of  the  several  municipal 
departments  as  provided  by  charter,  to  the  end  that  we  may  give 
consideration  to  the  requirements  of  the  State  law  which  imposes 
certain  duties  upon  the  Grand  Jury,  which  are  not  subject  to  regu- 
lation by  charter.   These  duties  are  pi'ovlded  for  by  Section  928  of 
the  Penal  Code  which  is  quotec  in  the  opening  paragraph  of  this 
opinion.   It  appears  to  me  that  the  section  is  mandatory,  insofar 
as  the  uties  mentioned  must  be  performed,  but  as  to  how  they  shall 
be  performea  is  to  a  large  extent  discretionary  with  the  Jury,   In 
other  words,  if  the  Jury  should  determine  that  "a  careful  and  com- 
plete examination  cf  the  books,  records  and  accounts  of  all  officers 
of  the  county,  etc."  can  be  made  by  the  expert  which  you  have 
appointed,  working  in  conjunction  with  the  accou: tant  of  the  Con- 
troller and  with  the  certified  accountant  acting  for  the  Board  of 
Supervisors,  there  is  not  need  of  the  Jury  retaining  an  additional 
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certified  accountant  to  make  the  examination.   However,  should  the 
jury,  in  the  exercise  of  Its  sound  discretion,  feel  that  an  additional 
examination  was  necessary  it  uay  provide  for  the  same  even  to  the  ex- 
tent of  retaining  a  certified  accountant  to  conduct  the  same,  bearing 
in  mind  the  fact  that  yo^  have  already  appointed  an  expert  to  make  the 
examination,  and  also  the  fact  that  tne  ooiapensation  of  additional 
experts  must  be  approved  by  the  Superior  Court. 

To  the  end  that  you  may  be  fully  advised  as  to  the  pro- 
cedure adopted  by  grand  Juries  since  the  advent  of  the  present  chart- 
er, 1  will  state  that  under  the  superseded  charter  where  no  audit 
by  a  certified  accountant  had  to  be  Jiade  under  the  Jurisdiction  of 
the  board  of  supervisors,  it  was  the  practice  of  tne  (irand  Jury  to 
conduct  its  own  audit,  which  was  usually  made  by  a  C.  F.  A.,  but 
since  it  nas  become  compulsory  under  the  present  charter  for  the 
board  to  provide  for  this  audit,  former  grand  Juries  have  felt  that 
it  would  be  a  duplication  of  effort,  and  an  unnecessary  expense 
to  require  the  second  audit  and  have  proceeaed  upon  the  lines  here- 
tofore indicate^* 

You  are,  however,  advised  that  should  the  Jury  deem  an 

additional  audit  by  a  c;.  P.  A.  necessary,  it  may,  with  the  approval 

of  the  court,  provide  for  the  same. 

ilespectfully, 

CITY  ATTORNEY 
Mr.  Marshall  Dill, 

Foreman,  Grand  Jury 

CC  Hon.  James  G.  Conlan^ 

Judge  of  the  Superior  Court, 


*% 


ImaokttbbB  an   ^...w  .»».  « 
8«lif  - -  '-  

lit.-    ■•"♦•■   '  r^-    ^,.. 

-U  Ml;      TJ'     O       ■•.'-.'       '^ 

ttnS      .  .'-.■•   ^u  i?>  '  '-    .'■'••■■   '*"-: 

-o'lti.)  a-.-i'i.. 


2025 


August  13,  1937, 


SUBJECT:  Liability  for  Carrying  z^llnd 
Fersons  on  Municipal  Hallway 
Without  Payjaent  of  Fare* 

Daar  Sir: 

I  have  your  request  wherein  you  ask  that  I  advise  you  as 
to  any  apeeial  liability  which  laight  be  Incurreu  by  the  i^unlclpel 
Railway  should  it  carry  blind  parsons  on  its  street  car  without 
the  payment  of  the  usual  fare  or  upon  free  passes  Issued  to  said 
persons. 

The  general  rule  is  that  a  carrier  owes  to  a  fare  paying 

passenger  the  utniost  care  and  diligence  while  the  passenger  is  being 

carried »  or  as  some  courts  have  yut  it,  the  carrier  owes  to  the 
passenger  extraordinary  care  and  caution. 

&ee:  WKXCHT  v.  YC^SidlTE  TRANS.  CO., 

38  Gal.   App.   877. 

However,  there  is  a  difference  in  the  rule  as  applied  to 
non-paying  passengers. 

See:     QSG.   2096,  CIVIL  CODS,  which  reads  as  follows: 

'*A  carrier  of  persons  without  reward  must  use 
ordinary  care  and  diligence  for  their  safe  carriage." 

This  seetlon  aodifies  the  rule  which  is  in  effect  In  certain 
other  Jurisdictions  wherein  it  has  been  held  that  a  carrier  owes  the 
same  degree  of  care  to  one  carrle.  gratuitously  as  it  does  to  one 
carried  for  compensation.   Therefore,  it  may  be  said  that  In 
California  the  rule  is  that  while  a  carrier  owes  to  a  passenger 
carried  for  hire  the  highest  degree  of  care,  to  a  passenger  carried 
free,  it  owes  only  ordinary  care.   Ordinary  care  as  been  defined  by 
our  Supreme  Court  as  ^that  degree  of  care  which  people  of  ordinary 
prudent  habits  could  be  expectea  to  exercise  under  similar  con- 
ditions".  This,  therefore,  is  the  degree  of  care  which  you  must 
exercise  in  regard  to  those  who  are  carried  without  compensation. 
However,  where  a  person  is  suffering  from  a  physical  handicap,  and 
that  handicap  is  Icnown,  or  by  the  exercise  of  ordinary  care  or 
Judgment  should  be  known  to  the  carrier  or  his  agents,  a  different 
rule  must  be  applied  to  the  term  "ordinary  care".   The  rule  is  well 
st&ted  in  L0UIL3VIUE  R5f.  CO.  v.  JOHNSON,  182  S.  W.  214,  where  the 
court  said: 
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"It  la  a  w- 11  est  bli shed  rule  that  a  physically 
disabled  passenger  shall  receive  such  care  as  is  cojoamensurate 
with  his  Infirniities  if  euoh  infirmities  disable  him  from 
properly  oaring  for  his  own  cafety,  provided  the  carrier 
has  knowledge  of  such  Inf  inuities." 

A  passenger  who  is  earrie:  gratuitously  may,  by  agniMaent, 
exempt  the  carrier  for  liability  for  any  aamage,  except  th  t  sus- 
tainea  by  the  gross  negligence  jf  the  carrier. 

See:   .alther  v.  S.  P.  CO., 
159  Cal.  769. 

OrosB  negligence  is  the  want  of  slight  care,  even  if  it 
does  not  imply  anything  in  the  nature  of  a  wilful  wrong. 

In  view  of  the  foregoing,  you  are  advised  that  where  a 
blind  person  is  carried  free,  without  any  special  agreement  as  to 
li&billty  for  injuries,  the  railway  and  its  employees  must  take  into 
consideration  his  infirmities  and  is  obligated  to  render  a  higher 
degree  of  care  than  it  would  have  to  render  to  a  person  not  so 
afflicted,  or  I  ffliii;ht  say,  that  degree  of  care  which  a  person  of 
ordinary  prudent  habits  would  be  expected  to  exercise  in  dealing 
with  a  blind  {.erson. 

Gotwithetandlng  this  fact,  a  blind  person  carried  without 
coiapeRsation  may  waive  liability  on  behalf  of  the  carrier  for  damages 
sustained,  except  for  gross  negligence  on  the  part  of  the  carrier. 
In  this  regard  you  should  bear  in  Siind  that  what  might  not  be  consid- 
ered gross  negligence  towards  a  person  without  bodily  infirmity 
might  be  so  considered  where  a  person  suffering  f  om  blindness  was 
concerned. 

You  are,  therefore,  advised  that  it  is  ay  opinion,  even 
in  carrying  blind  passengers  without  coajpensation,  the  ejuployees 
of  the  railway  should  exercise  a  very  high  degree  of  care* 


Respectfully, 

CITY  4TT0RHSY 


Manager, 

Public  Utilities  Commission 
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August  24,  1937. 

SUBJSC'f:  In  Ro,  Compensation  of 

Paul  Madsen,  Playcroand  Director, 
during  pei'lod  of  suspension  on 
Clmrrjes  timt  ho  was  occupying 
a  Position  with  the  WPA  while 
employed  by  the  City. 

Dear  Slrsj 

I  >mve  your  letter  ujnder  da^e  of  August  6th  iriierein 
you  direct  my  attention  to  the  fact  tlmt  I.j?«  Paul  iiadaen, 
while  acting  as  a  full  tiine  playj^roiond  director,  was  also 
acting  aa  a  full  time  w.P.A,  recreation  supervisor  in  oan 
^teo  County;  that  when  tiiese  facta  wei'e  ascertsined,  the 
Recreation  Loparteaent  suspended  Mr.  Madsen  and  called  the 
attention  of  the  Civil  Service  Goj-Kiisaion  to  the  fact  that 
Mr.  Madsen  liad  violated  livile  56  of  tiie  last  mentioned 
Goniriission.   Tiie  Recreation  Department  did  not  follow  up 
tlie  suspension  of  Uv*   ^'adsen  by  filin{;  oharj^es  against  him 
or  trying  hiiu  for  t^e  violation  of  the  Civil  service  rule 
but  referred  the  ratter  to  the  Civil  Service  Cor-Tnission  for 
advice.   rhereujKin,  Ml*,  iladsen  appeared  before  t)ie  Civil 
Service  Cori^r.isaion  and  ad^nitted  that  for  a  considei*able 
period  of  tin©  h»   iiad  occupied  both  positions  but  did  so 
without  knowing  timt  he  was  violating  a  rule  of  the  Civil 
Service  Commission. 

The  Civil  Service  Cofmnission  ruled  that  i-lr.  Madsen 
did  not  automatically  vacate  Ms  position  of  playground 
director  with  the  R|icreatlon  L^partiaent  &i\d   his  excuse  for 
taking  the  additional  work  was  accepted  ajid  he  was  ordered 
restored  to  Ma  position  with  the  Recreation  i^epartment  and 
the  recomiiiendation  was  jiade  tliat  he  be  paid  for  the  time  of 
Ms  suspension, 

OPIHIOH. 


If  the  Recreation  i>epartnient  felt  that  Mr.  Madsen 
had  violated  a  rule  of  its  iJopart^aont  or  of  the  Civil  Service 
Coraraiosion,  it  would  undoubtedly  have  had  the  rlcht  to 
suspend  him  and  to  file  charges  agaiiist  hL-  and  Q±ve   hi.,  a 
hearing.   ■iowover,  this  the  Ilecreation  Department  did  not 
see  fit  to  do  but  referred  the  liiatter  to  the  Civil  Service 
Consriission. 
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It  Is  not  necessary  at  this  time  to  determine 
whether  or  not  the  Civil  Service  Conu/iiaaion  had  any  authority 
to  visit  any  di3oiplii\ary  ;noa3ures  upon  Ur»   liadsen  or  to  do 
anythin^i  more  than  advise  tiie  Ilecreation  Departiaent  that 
his  occupying  the  tie  positions  waa  a  violation  of  Rule  36, 
It  appor^rs  rro^n  your  letter  timt  the  Civil  hiervice  Coiffinission 
did  not  atteaipt,  in  any  way,  to  discipline  I'r,  Madsen  but 
accepted  his  excuse  for  occupying  the   two  poaitious  and 
reoo.r^aended  that  he  be  paid  for  the  tlaie  during  which  he  was 
under  suspension. 

It  does  not  appear  froxa  your  letter  that  the 
suspension  of  iir.   Madsen  by  the  Recreation  I'epartment  was 
for  discipli>i.ary  purposes  but  wrjb  merely  for  the  pun-'ose  of 
determining  as  to  whether  he  was  violating  a  rule  of  the 
Civil  Service  CorEnisnlon, 

Aa  I  Jriavo  already  said,  ttio  Civil  Service  Co-'imlsslon 
Ixas  determined  that,  while  there  inay  have  been  a  technical 
violation  of  the  rulo,  there  were  sufficient  facts  to  excuse 
Kr,  iiadson  from  any  penalty  for  its  violation.   You  are 
therefore  advised  that  I  cor.cur  in  the  rocortne^idation  o£   tlie 
Civil  iservice  Gora-iiasion  tsnd  advise  the  payneiit  of  Uv,   ;viadsen»5 
salary  for  the  period  during  •whicix  h©  was  under  suspension. 

Yours  very  truly, 

cilti'  A^ikl^EY, 


i'o  - 

'ihe  Controlle  r. 

Copy  to  - 

Civil  :>ervice  Cortwilssion, 

iiecreatloii  j>epaptme*it 
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Septeuxbor  1,   1037 

STJBJliCTj      Public   ltllitie«  OcmBrission  way  accept 
O.:aolln«  and  Oil  on  Coneigisaent  for 
f^ale  at  the  fSwa  ^fanclaeo  Airport, 

Dear  r>lri 

You  have   asked   If   tlie   Public  t-tllltles  Cornnlsalon 
has  asAthorlty  to  accept  oil  and  j-aeolln©  on  conal,c;rm©nt   and 
to  aell  the  aaae  to  r>er«on«  iialae  ^^*  ^»^  •ranclaco  iwlrx>ort. 

Q?inion 

The  resolution  recently  parsed  b^f  the  Public 
Utilities  Cotmrilaslon  known  as  "veaolution  IJo.  2166  waa  pre- 
pared In  this  office,  and  unt!er  Section  121  of  the  Charter, 
reading  aa  follows, 

"The  public  utilities  cormnlaslcm  shall 
have  cliar^e  of  the  construction,  jfsanfigejnent, 
supervision,  rmlntcasnce,  extension,  opera- 
tion and  control  of  all  public  titllltlea 
and  other  pronertlea  used,  owned,  acquired, 
lessed  or  constructed  by  the  city  and  county. 
Including  airports,  for  the  purpose  of  sup- 
plying any  public  i^tlllty  service  to  the 
city  and  county  ancl  its  inhabitants,  to 
territory  outside  the  llxslte  of  the  city  and 
cmmty,  and  to  the  inhabitants  thereof.  , 

I  aja  of  the  opinion  that  the  aethod  of  dispensing  gasoline 
and  oU  la  part  of  the  aanageaeat  er  operation  of  the  Air- 
port* 

Tfvn   plan  is  that  all  oil  e^spanles  who  desire 
to  do  80  way  enter  into  a  contract  %ith  the  Public  utilities 
ConrtiBeion  to  brin£  .cnsoline  and   oil  to  the  Airport,  leave 
their  trucks  or  containers  at  the  Airport,  and  the  present 
staff  of  City  attendants  will  proceed  to  aell  the  oil  and 
gasoline  w'len  recueated  to  do  so  by  occupants  of  the  field. 
For  this  the  Airport  will  receive  4  cents  s  gall'<n  over  the 
wholesale  nrice  for  all  casoU"®  aold,  in  lieu  of  1  cent  s 
gallon  heretofore  paid  them  by  t>)e  oil  compsnies  selllni; 
gapollne  at  the  San  Prenciisco  'Irport.  The  profit  to  be 
allowed  on  oil  has  not  b<?<»n  detexnatned. 

As  the  aoney  is  receive'-^  fr<»n  the  sale  of  the 
gasoline  or  oil  the  same  will  be  deposited  with  the  Treasurer 
to  the  eredit  of  the  Airport  Vund  end  at  the  end  of  each 
month  the  oil  companies  will  bill  the  City  for  the  amount 
of  rasoline  and  oil  that  has  been  sold  on  the  basis  above 
described* 


fili«3*«  purchasers  of  g stool Ine  or  oil  use  credit 

cards  that  are  issued  by  the  companies  consli^nln^i  these 
products  to  the  ^ilrport,  tJi©  cosipanies  will  be  charged  for 
; asollno  4  eeats  a  gallon  at  the  end  of  ecch  r^nth  in  ac- 
cordance with  the  nuciber  of  |^all"^na  sold  to  persons  holding 
credit  cai-ds«  The  City  in  nowise  guarantees  collection  of 
these  accounts  sold  hy  vlrtve  of  th©  credit  Cfirds,  and  it 
will  bo  the  duty  of  tl^ie  consinnies  to  r»8ke  their  own  collections. 
Ttie  sarae  procedure  will  pertain  where  oil  is  sold. 

Tiiere  has  been  dissatisfaction  in  the  way  gasoline 
and  oil  Tiave  been  retailed  at  the  Airjiort,  and  has  osused 
certain  annoyances  to  people  rentin::  han^^ar  space  and  others 
who  may  land  on  the  field  and  desire  to  purchase  gasoline  snd 
oil.  It  appofirs  to  ise  that  the  handlin>;;;  of  these  cor^nodities 
constitutes  part  and  parcel  or  the  management  of  the  Airport, 
and  in  view  of  the  section  of  the  Charter  above  referred  to 
It  is  within  the  province  of  the  T*ublio  T/tilitles  Corsnls  Icai 
to  handle  those  in  the  xmnner  set  forth  in  their  resolution. 

You  have  also  asked  if  sJiy  cmitraets  have  as  yet 
been  entered  into  with  the  oil  companies,  llie  answer  to  this 
is  no,  as  we  desired  first  to  b*  e  yotx  satisfied  \?ith  the  w?>thod 
of  procedure. 

You  further  ask  how  these  funds  will  be  handled 
in  view  of  r-ectlon  G2  of  the  crharter*  I  can  find  nothing 
in  the  section  last  refej*red  to  that  would  interfere  with 
the  procedure  ot?t lined  herein  ^^  T^ie  rjoney  r^'illaed  froin  the 
sale  of  easolin©  and  oil  will  be  handled  as  described  and 
deposited  as  are  all  other  revenues  of  the  Airport. 

It  is  to  be  noted  from  the  method  of  doinc  business 
set  forth  herein  tiiat  the  City  does  not  plcd^.e  its  credit  or 
in  anywise  Incxir  any  liability.. 

In  concl^Jsion,  I  beg  to  point  out  that  the  City 
Incurs  no  cost  in  the  delivery  of  rasoline  and  oil  to  the 
Airport,  and  in  contracts  that  will  be  entered  into  with  the 
oil  ooniptttiies  it  will  be  provided  that  no  llr.blllty  shall 
attach  to  the  City  by  reason  of  the  method  of  delivery,  and 
the  firms  or  corporations  deliver  in-,  shall  assiixrae  p.ll  liability 
attendant  upon  the  actual  delivery  and  distribution  of  the 
i/aaollne  and  oil. 

Yours  truly,. 

SOW   -T.  0»TOOLE,.  City  Attorney 

To  the  By  ^ 

Controller  PUBLIC  UTILI?i:.r.  COUNSEL 
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Siptembor  8,    1937, 

SUBJECT!     Applications  for  Parking  Pemits. 

Dear  Sin 

W©  are  in  receipt  of  your  request  for  an  opinion 
&a  follows t 

REQCEST 

"During;  th©  past  year,    twelve  applications  for 
permits   to   conduct  automobile  parking  stations   in 
varlovis  parts  of  the  City  liave  been  denied,    &jid 
several  of  these  were  tnicen  before  the  Pemlt  Appeal 
I>oftrd,  where  ny  decision  was   concurred  in, 

"Regarding  two  of  the  premises  Irvolved  in 
these  denials   of  permits,    inquiries  have  now  been 
made   as   to    tl\c<  renew&l   of   the   applicftioDs   for  permits 
to  conduct  autorflobile  parkin-;^  stations  thereon  before 
the  expiration  of  tiie   one-year  li^it  inpoaec?  on  certr  in 
applications  by  the  provisions  of   Ordinance  Ho ,3, 04165. 

"I  feel  confident  that  I  ssn  correctly  interpret- 
ing  the  Crdinsmee  by  ref"asln.r  to  hear,  tint  11  after 
the  expiration  of    the   one-year  period,    such  applica- 
tions where   the   saine  applicant  files  an  application 
for  the   sane  prer.iises,   for  which  a  pennit  was  previously 
denied  hiirt,  but  I  asi  doubtful,   and  would  request  your 
opinion  on  cases  where  a  different  peroon,   lirr.i  or 
corporation  loakcs  an  Rpplice.tion  for  a  X'Ci'i^il't   involving 
prwaises  where  formerly  (within  the  one-year  period) 
a  per-iilt  was   denied  to  a^iotuer   of i  son,  flriu  or    corpora- 
tion • 

■in  other  words,  does  th©  term  *said  application 
for   said  peruit  shall  not  be  roneTi;ed,   etc,*,    aa  used 
in  Section  5r  of  said  Ordinortce  lio,   3,04165,    apply  to 
the  person,  firm  cr corporation,   or  doec   It   apply  to   tlw 
p]r«j&ises  for  waicja  the  permit  is   sought?" 


-2- 

OPINION 


You  ©all  our  attention  to  the  provisions  of 
Ordinance  No,  5«04I65  vhlch  providea  tiiat  whenever  any 
person,  fim  or  corporation  shall  jaake  application  for  any 
periidt  and  the  application  for  said,  perioit  shall  be  denied 
and  wh«n  appeal  is  taicen  to  the  I>oar<i  of  Perciit  Appeala 
and  said  t'^oard.  shall  concur  in  the  decision  that  no  permit 
shall  be  granted,  "said  application  Tor  said  permit  sliall 
not  be  renewed  nor  shall  the  sane  be  heard  by  the  ofilcer, 
boai»d  or  co:3rJ.ssion  to  whom  said  original  application  was 
made  until  one  year  after  the  denial  of  said  application 
by  Bald  Board  of  I'eriuit  Appeals  •»  <^  *" , 

It  is  my  opinion  that  the  ordinance,  by  Its  very 
terms,  refers  to  another  application  raade  v/itMn  the  one 
year  period  by  the  aame  person,  finu  or  corporation  inaking 
the  previous  application,  and  that  it  has  no  b-earing  upon 
the  denying  or  (;;rtuiting  of  a  bona  fide  application  for 
periuit  made  by  a  different  person,  f ii'ai  or  corporation. 

It  might  well  be  that  for  inany  x^easona  an  applica- 
tion would  be  denied  to  one  applicant  and  granted  to  anotiier. 
An  application  luight  be  denied  by  reason  of  lack  of  character, 
responsibility  or  integrity  on  the  part  of  the  applicant  and 
such  reaaons  for  denifil  would  not  be  applicable  to  another 
person,  firm  or  corxoration  liiaking  ax*  application. 

The  provision  "said  application  for  aald  perijiit 
sliall  not  be  renewed"  clearly  i-ueans  that  the  application 
theretofore  filed  shall  not  be  renev/ed  either  by  the  sai^ie 
person,  firm  or  corporation  or  by  soi=i©  person,  firm  oi*  cor- 
poration directly-  or  indirectly  coiinected  with  the-  fonaer 
applicant  and  if  investigation  reasionably  points  to  collusion 
or  subteri\i<';,e  in  the  filiJX£;>  of  another  application,  then  you 
have  the  rl^ht  and  duty  to  regard  the  subsequent  application 
as  a  renewal  of  the  foruier  amplication  and  said  subsequent 
application  should  be  treated  iiccordixigly, 

Kespectfully  submitted, 

CITI  ATVOFiNKY. 


To  - 

Charles  J»   i^ren/ian. 

Chief  Engineer, 

San  Iran  Cisco  vlre    bepartiient , 
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September  27,  1937. 

SUBJECT:   In  Re  Cases  in  which  the  Board 

of  Supervisors  may  act  by  i/iOtion 
and  not   by  Ordiiiance  or  Resolution, 

Dear  Sir: 

I  have  yoxir  request  that  I  advise  you  as  to 
whetlier  or  not  a  so-called  motion  aiade  by  Supervisor 

McSheehy  at  a  -ueeting  of  tlue  Board  of  Supervisors  held  on 
April  20,  1937,  which  said  rjiotion  was  adopted  by  a  four  to 
five  vote,  there  being  only  nine  raembei's  of  the  board  present 
at  til©  iiieeting,  is  a  motloii  or  a  resolution, 

I  xinderstaiid  tiie  purpose  of  your  inquiry  to  b© 
that,  if  the  liiatter  is  a  resolution,  it  must  be  adopted  by  a 
majority  vote  as  provided  for  by  uie  Chai'ter, 

Tiie  preajible  of  tiie  ao-called  motion  consists  of 
some  ei£^at  clauses  introduced  by  "V/hereas"  setting  forth 
conditions  v/hich  the  iiiover  of  tlie  motion  alleges  to  exist  in 
regard  to  the  water  aupply  of  San  Francisco.   These  are 
followed  by  the  "Resolves  isfiiich  set  forth  the  action  to  be  taken 
by  the  Board,   These  read  as  follows: 

"RESOLVED,  That  the  President  of  this  Board 
appoint  a  committee  of  tiiree  Supervisors  to  request 
from  the  Chief  Administrative  Officer  the  su:a  of 
Two  Thousand  (;ij'2,000)  Dollars  for  the  purpose  of 
employing  engineers  to  ascertain  the  amount  of  water 
now  in  storage;   the  siaount  of  water  daily  consumed 
in  San  francisco;   the  aniouuit  of  water  flowing  daily 
into  the  Pacific  Ocean;   the  amount  of  money  collected 
monthly  for  tlie  use  of  meters;   and  such  other  iiafor- 
mation  as  may  be  required  to  present  to  His  Honor 
the  Mayor,  showing  that 

(a)  Reduction  of  water  rates  should  be  made, 

(b)  Meters  should  be  talcen  out  and  water  should 
be  paid  for  at  a  "flat  rate"  Instead  of  at 
tl»  present  rates  with  added  iieter  charge, 
so  that  citizens  woiild  be  encouraged  to  use 
water  more  freely,  to  plant  trees,  shrubs, 
and  otherwise  beautify  their  homes. 

(c)  San  Franciscans  should  receive  a  preference 
to  tlie  use  of  water  now  allowed  to  flow 
into  the  Pacific  Ocean,  and  should  receive 
the  advantage  of  tlie  greatly  reduced  rates 
offered  to  tiae  residents  of  San  Jose  and 
Palo  Alto  by  tiie  ^'-anager  of  Utilities, 
vdiich  rates  are  In  fact  only  one -third  of 
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the  rates  now  charged  In  San  1^'ranclaco; 
and  through  auch  reduction  In  rates  Gan 
Francisco  will  be  enabled  to  advertise 
to  the  world  that  this  city  is  selling 
water  for  less  tlian  the  17-1/3  cent  rate 
per  1,000  gallons  emblazoned  on  the  Los 
Angeles  float  in  the  Adnilsalon  Day 
Paraue  at  Santa  Llonlca,  instead  of  suffer- 
ing tlarough  cuiuparison  between  our  present 
34§  cent  rate  per  1,000  gallons  and  the 
rate  of  17-1/3  cents  announced  by  the 
City  of  Los  An(;;eles;   and  be  it  f\jrther 

"Resolved,  That  this  Conauittee  report  back  its 
findings  to  the  Board  of  Supervisors  within  thirty 
(30)  days,  and  tiiat  they  be  transmitted  to  His  Honor 
ttie  Mayor,  for  such  action  as  he  deeras  best," 

It  is  quite  trixe  that  the  mover  or  tiie  motion  took 
particular  care  to  label  his  action  as  a  motion  made  in  open 
Boai^i,  the  minutes  of  the  Board  showing  tiie  followini^  actions 
taken  by  the  Supervisors  to  move  tl»  adoption  of  the  so-called 
motion J 

"SUPERVISOR  McSHEEHYt 

"Members  of  the  Board,  I  have  here  a  motion  that 
I  will  make.   I  want  you  to  read  it  ratiier  sLowly, 
Mr.  Dvmnlgan,  and  I  have  copies  struck  off  for  every 
member  of  the  Board.   I  would  ask  you  to  follow  it 
if  you  please.   (Motion  read  by  Clerk) 

"SUPERVISOR  McSIIEEirri 

"Mr.  President,  as  you  will  notice,  and  members 
of  the  Board,  this  la  in  the  form  of  a  motioxi,  and  I 
trust  that  I  will  receive  a  second.    (Seconded  by 

SlJirKKVXSOR  RBiLi,Y) 

"Supervisor  SCHMIDT  said  'I  will  also  seconi  the 
motion. ' 

"THE  PRESIDENT: 

"It  was  regularly  moved  and  seconded  that  the 
motion  be  adopted.   Are  you  ready  for  the  question, 
Mr.  McSheehy,   (Mr.  McSheehy  spoke)." 
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I   approach  the  luatter  from  two   standpolntaj 

First:      Vi'as   tl^e   motion  made  by  Supervisor  McSheehy 
a  motioxi  or   a  resolution;      and 

Second:      lias    tlxe  Board  of   Supervisors   the  power 
to  accomplish  the  pvirposes  outlined  in  the   so-called  motion? 

Giving   consideration  to   the   first  question  I  direct 
attention  to   Section  13  of   the   Oliarter  wiiich  provides   thatj 

"Action  by  the  board  of  supervisors   shall  be 
by  ordinance   or  resolution   in  writing  introduced 
by  a  meiaber  oi*  by  coKiraitteo  of  said  board  and 
passed  or  adopted  by  a  riiajority  of  all  the  members 
of  the   board  at  each  reading," 

It   should  be  noted  tmt   the  section  does  not  state 
that   "legislative"   action  by  the   i^oard   should  be  by  ordinance 
or  resolution.        Therefore  it    is  not  necessary   to  determine 
whether  the  motion  made  is  a   legislative   act. 

It  appears   to  me  that   it   deniands   action  by  the 
Board  for  the  reason  that   it   authorizes   the  President  to 
appoint  a  cormnittee   to  do   certain   thincs:        Mrat,    to   request  of 
the  Chief  Administrative  Officer  an  allowance  of  v2,000.00  for 
tlie   purpose  of   employiui;;  engixieers,   which  enij;ineers   are    to  make 
certain  investigations   and  certain  reports,    1  presume   to   the 
Comirdttee  mentioned  althoui^h  this   is  not  definitely  set  forth 
in  the   so-called  motion,   mid    the  Coirjaittee   is  then  to  report 
back  its   findings   to   the  Board  of  Supervisor's  and    tiie   board  of 
Supervisors   is   to    transmit   these  fliidini;;,s   to  the  L;ayor.        I 
am  therefore   of   the  opinion  tmt    the  motion  or  resolution 
demands  definite  action  by  the   Board.        This  being  the   case 
the   action  should   be  talcen  either  by  ordinance  or   by  resolution 
adopted  by  a  majority  vote  of   all  tiie  iiiembers  of   the  Board. 

The   document  presented  by  Mr,   McSheehy  has   all   the 
earmarks  of   a  resolution.        It  lias   the  usual  number  of   "whereases" 
followed  by   tiie   "Resolved"   of    the  board.        Vviiile   I  will  adiait 
tliat  there   is  no    set  form  for  a   resolution,   Robert,    in  hls"Rules 
of  Order",    says: 

"If  it    is  desired  to  give   the   reasons  for 
tlje   resolution  they  are  usually  stated  in  the  pre- 
amble  each  clause  of  which  constitutes  a  paragraph 
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becinnlnr;  with  "Vi/Iiereas" .   The  prear;ble  is  always 
amended  last  as  charv^ies  In  the  resolution  may  re- 
quire changes  in  tlie  preamble.    In  movin,[_;  the 
adoption  of  the  resolution  the  preaiuble  is  not 
usually  referred  to  as  it  is  included  in  the  reso- 
lution." 

It  would  therefore  appear  f roiu  the  action  taken  by 
Mr,  McSheehy  that,  while  he  put  his  act  in  the  foria  of  a  motion, 
he  really  moved  the  adoption  of  a  resolution  and  as  the  motion 
did  not  receive  the  requisite  six  votes,  in  my  opinion,  it 
failed  passage. 

There  are  many  cases  in  the  law  books  dealing  with 
the  actions  of  legislative  bodies  and  most  of  thorn  hold  that, 
except  for  the  purpose  of  regulating  procedure,  there  is  little 
difference  between  a  motion  and  a  resolution.    In  EL  PASO  GAS 

AND  ELi.CTRIC  COiaPAKY  v,  CIl^  Oi'  EL  PASO,  54  S.W.  798,  the 
Supreme  Court  of  Texas  said: 

"A  motion  is  a  proposition  made  to  the  house  by 
a  meiiiber  which,  if  adopted,  becomes  tlie  resolution, 
vote  or  order  of  the  house," 

Continuing,  the  Court  said:   "Although  the 
word  'resolution*  or  'resolvedC  was  not  used  by 
the  coMuon  council  in  taking  thii;  proceeding,  it  is 
none  the  less  a  proceeding,  by  whatever  na:ne  it  may 
be  called.   Tlie  requirements  of  the  charter  cannot 
be  evaded  in  a  matter  of  such  i  uportance  nor  the 
mayor  deprived  of  his  prerogative  by  the  mere  change 
of  word  by  calling  wioat  ie  resolved  to  be  done  a 
motion  and  not  a  resolution," 

In  MONROE  v.  PEARSOi;!,  157  N.V/,  849,  the  Supreme  Court 
of  Iowa  said: 

"It  is   further  urged  that   tlrie  proceedings  of 
the    council  were  not   in  the   form  of  a  resolution. 
The  form  of    the  proceedings  was  a  motion  duly  entered 
of   record  and  carried.        This  motion  was  tlie   equiva- 
lent  of  a  resolution," 

In  COMMONVVEALTH  et   al   v.   BITNER,    144  Atl.    at  page 
733,    the   Supreme  Coixrt  of   Pennsylvania  held: 

"It  is    true   tne  act  of  1923  prescribes   that 
the   ajjpointment  of  a  tax  collector   to  fill  a  vacancy 
Bhall  be  by  a    'resolution',    and  that   the  declaration 
of   the  council   in  naming  Tamer  is    couched  in   tiie 
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form  of  a  motion.    It  is  nevertheless  a  carefully 
worded  councilmanlc  act,  and  in  substance  and  pur- 
pose carries  the  weight  and  legal  significance  of 
a  resolution;    the  effect  being  the  eaiae  as  if  ttie 
word  'resolution'  had  been  used.  Instead  of  'motion' . 
■:;•  -;:-  -.t  -.t  <<■   The  substance  of  the  co-LUicilr.-ianic  deliver- 
ance and  the  intention  of  those  who  fonruilly  voted 
for  it  must  govern." 

I  ain  therefore  of  t9|#  opinion  that,  notwithstanding 
the  fact  that  Supervisor  I.icSheehy  labeled  is  act  as  a  motion, 
in  reality  it  is  a  resolution  and  as  It  required  sOi.ie  positive 
action  to  be  taken  by  the  iaoard  it  required  six  votes  to  Siiake 
It  effective. 

As  to  the  second  JPN^int: 

I  believe  the  form  of  t:ie  action  is  of  far  less 
importance  in  the  instant  case  than  is  the  substance  thereof. 
It  appears  to  rie  that  the  Board,  in  endeavoring,  to  enact  the 
legislation  submitted  to  me,  is  col^^S  ^^^  afield  aixi  attempting 
to  take  action  on  matters  which  are  beyond  its  jurisdiction. 

In  the  first  place,  the  Chief  Administrative  Officer 
has  no  i\ii:ds  which  could  be  allocated  for  the  purpose  which 
you  mention  and  if  he  had  any  surplus  funds  under  his  juris- 
diction, they  could  only  be  appropriated  upon  the  recom-ienda- 
tlon  of  the  tiayor. 

Secondly,  tlie  Public  Utilities  Couuaission,  vinder 
the  provisions  of  the  Cliarter,  has  char^  e  of  the  construction, 
management,  supervision,  maintenance,  e>:tension,  operation 
and  cor.trol  of  all  public  utilities  am  the  board  of  Super- 
visors, except  in  the  matter  of  conc^.arring  in  rates,  has  no 
right  to  suggest  any  action  whatsoever  in  regard  to  the  manage- 
ment, supervision  or  conduct  of  trie  utility  and  the  doing  so 
would  be  a  violation  of  Section  22  of  the  Ciiarter. 

True,  I  note  from  tlie  form  of  the  so-called  motion 
that  any  Information  obtained  is  not  to  be  sent  to  the  Public 
litillties  Comiilssion  but  ratiier  to  the  liayor,    I  can  find 
nothing  in  the  Ciiarter  tliat  authorizes  your  Loard  to  make  an 
independent  investigation  of  any  liiatter  witiiin  the  jurisdic- 
tion of  the  Public  Utilities  Comi.ilsslon,  even  if  the  purpose 
of  said  investigation  is  to  lay  certain  facts  before  the 
Mayor  in  the  hope  that  he  will  transmit  them  to  the  Comiaission, 
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The  only   tirae  that   the  Board  would  have  any  power  over  such 
natters   as  ore   set  forth  in  the  so-called  motion  would  be   at 
tl^    tlrae   of  approving  rates   in  conforioity  witli  the  provisions 
of  Section  130  of    the  Charter,    and  if   any   such  Information  &8 
Is   called  for  In  the  so-called  motion  is   desired  at   that  tliae 
the   information  should  he  obtained,   not   through  the  hiring 
of   an  independent  en£;ineor,   but    through   the  Manacer  of    the 
Utilities.        It  riust  be  borne   in  mind  that,   Vid-iile   the  Board  of 
Supervisors  inigjxt  differ  as   to   how  ajiy  rjo-rticular  utility 
should  be  oogaducted,   the  Public  Utilities  Cor-i:-d.s3ion,and  not 
the  Boara,   is    charged     with  Its   conduct.        The   purpose  of 
Section  22  ^or  the   Gliarter   is  that  as  long  as  persons  occupy 
their  respective  positions  as  members  of  the  Public  Utilities 
Covmrd-ssion   they   sixould  exercise   their   sound  discretion  un- 
haiTipered  by  action  of  tl*e  iioard   of   Supervisors  w:-.cept  when 
such  action  is   provided  for  by   tlie  Charter. 

In  view  of  the  foregoing,    you  are  advised  that,    in 
ray  opinion,   Mr.    i/icS}ieehy's   so-called  motion  is  not  effective 
and,   furthermore,    even  if   it   had  received  the  requisite  nuraber 
of  votes,    its  provisions   could  not   be   le^^ully  carried  out. 


Respectfully   submitted. 


ClTt  ATTOrtlffiY. 


To  the  - 

Board  of  Supervisors. 
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SeptesLber  30,  1937, 


to  coll&ct  Eeruse* 


&«ntl«x:ient 

Tills  orrico  is  in  receipt  of  your  r«que»t  Tor  en 
oplnictti  fiu(  Tollowot 

la  it  the  duty  of  the  r^pctrtsaent  of  Public  lle&Lth 
to   eueck  the  sii^natm^eis  on  appXicfttious  for  per:iiltj»  to 
collect  refuse? 


In  armtrer  to  your  cpiestion  I  refer  to  tiie   case  of 
SSRV-U-GARIACE  CO.   v.   liOAHD  wF  zXAUTll,   107  Crl.A--.    S&6, 
Tkis  )aras  a  case  where  an  applicant  petltl  ^i*cl  of 

IXeclth  for  o  persilt  to  tranaport  refuee  i streete 

of  Sen  FraiiCisoo,       'llie  application  w&s  ueiiifeu,       A  petition 
for  writ  of  rrsandaitHia  waa  filed  in  aue  course.       Tlse   trial 
court  .  in  favor  of  the  applicant   and  was  sustained 

137  tiic-       .    -  ..ct  Court  of  Appeal.        In  this  case   tlis   Court 
aaid,  at  pa^^e  391 1 

**In  fc.i.is  c  .oa  tii«  deiendiirita  cor. tend 

that  under  tlie  -ce   ti:ie  uefeiidant  l>oarc  had  thfS 

duty  cast  upon  it  <*£  v©rj.fying,  or  causing  its  aeents 
to  verify,  all  of  tL©  fnr.ts  and  tl;:ercafter  to   liolc.  a 
ijearinr;  arid  receive  reports  of  the  ajents.        Tljat  at 
such  tlxr^   tlic  plai.-tifi    siiould  by  legal  pi^oof  show 
to  tiie  c<  .;t  all  tile  facts  recited 

in  tlto  .  .cnticn  -grere  true,    tlmt  all 

tiie  res.  were  t.*-  "^  ^''^  signers   ..c  -  e 

duly    ,    .  -  ..    ied#        Tlje  _i        .    -      -    _  ilea   tLat  it  iuio.^ 
cox^liod  v/ith  all  tho  culls  of  uie   ordinance  and 
tiiat  upon  filin£  its  rforesaid  papers  it  vt-.n  entitled 
to  a  permit*       In  .  jrda,,  tLie  r.-.;,:.  ;^ 

fartie^  are  tc  re  tea  on  wiietl-iei-  -.l ;  ance 

^iposed  judicj.'  a  on  the'  u<j,f  er^  or 

fvuictions  pure.i.  ".al.       ^'e  tiiir 

Contention  of  tii©  .  3   tiic  correct  oxie. 

Under  paragraph  (A;  .ent  tliat  tbe  issuance  of 


tii«  perKiit  tiiere   -^.voviCod  Sor  Is  A  purely  ministerial 
act,        -lie  -::©  aosuaos  tliat  tlifi  c,«X'6ud£.nt  board, 

ill  certain  i.   .  .        os,  jaty  h&vo  issued  periulta  to  oer- 
talii  collectors  wiio  ero  rivinr  an   ^ineilequ&t©  service*. 
■Jix  ^  t-'-cSC,  w:uo  issiwd  the  peruit  liiider  wUicli  Ui« 
'ira.  servictt*  arose  should  not  liav©  tiio  detcr- 

irJji!  .    the  (^xiestlona  as   ta  when  end  to  whom 

applications  rca:»  addition&l  lieruits  eliO.lu  ii<aue, 
was  the  ole&r  purpose  of  the  ttlisctoi's  in  enacting 
pftragraph  (B), 

In  this  ofts«  th«  Co.uft  derinitely  Iield  tiic  act  of 
grontins  or  l^efualng  ths  epplication  for  &  penait   to  b«  purely 
Bxlnlateriai J     and  on  tlie  BRi^  P^i-e,   in  oorjiectioti  with  the 
duty  or  flat  I  oard  of  Health  to  investigate  and  verify  the  facta, 
deteniiliiec:  that  the  Board  of  health  was  not  duty  Ijound  to 
investigate  and  verify  tiie  facts,  but  if  It  were  advised  that 
any  fraud  or  otl.er  wrorigfal  acts  'wrei-e  bein;;;  perpeitrRted,   it 
night  refuse  to  issue   t2"ie  perr.iit»       In  tiiis  connection  the 
Co\irt,  at  page  391,  also  saidt 

"Again,   it  is  asserted  tsmt  the  defendant   boanl 
has  no  fuitds  to  enable  it   to   investigate  and  verify 
the  facts*       We  Imve  just  siipwn  no  such  ditty  reata 
or.  tV.e  "LwLr'd.  '  '  "iiovever,   if  it  is  advised  "that  fraud 
"  -  ul  acts  are  oeing  perpetrated  it  juay 

1^- _-    .e  the  perait." 

The  Court,   in  the  SKRV-tJ*aAr3A0E  CO^PAirX"  case 
also  held  th.et    tlie  signatures  subset  ted  «ere  presu2.;ed  to  bo 
genuine,  that  tiie  signers  were  presiuaed  lr»nocent  of  wronQ, 
and  that  the    oj»dinary  course  of  tsAsiiaess  was  piresuaptively 
followed. 

In  view  of  tlxe  foregoing,   it  appears  to  r^B  tiiat 
ycrur  obllcfetlcn  In  any  caao  is  to  exa:.iin©  the  aignaturea 
anjl  if   the  required  nuiaber  are  sulsaitted,   to  issue  tlie  perwlt 
in  response  to  tlie  application,  uivless,  of   course,   tiiere  is 
evidence  of  fraud  or  ot^ier  wroii.f,f>al  acts.       ^  raud.   In  any 
given  case.  Is  a  question  of  fact  for  you  alone  to  deteriuine. 
When  a  petition  is  filed  with  you,  you  taist  prostine  that  it 
is  entirely  in  accordance  wit-h  tiie  lew  so  long  as  it  is 
complete  in  foorai.       It  is  not  your  duty,  vltljout  G<>od  reason, 
to  seek  out   the  signers  to  dotoj*alne  whetiujr  there  was  fraud 
or  other  wroi:!gAil  practices.       You  taist  bear  in  wind  tJiat  the 
beparfaient  of  iVulic  liealtii  is  not  act.ai^  in  a  judicial 
capacity,   but    is  actin^^  in  .lerely  a  riinisterlal  capacity. 


In.  dlz^cfc  onager  to  yoiir  question,  please  fc© 
advised  ti^.at  it   Is  not  tlie  duty  of  file  I5«part-.;cnt  of  Public 
Baalth  to   abjeck  escli  ai^jnatxxrc,   A  tliougji  it  xnay  do  so. 
It  io   .iierely  tlie  duty  of  tlie  D«portnent  of  Public  Ilealtii 
to  exasxlne  tlie  petition,  and  t>M  alni^atures,  end  if  t^Aey 
appear  to  'oe  in  order,   to  i;;raat  the  application  within  a 
reasoiatle   leni^Ux  of   tlae  mileaa  it  is   advised  tliat  fraud 
or  otiier  wroix^ful  acts  are  balr.  ^      •■—  r':^    ted.       In  ordar 
to  detex^iin©  whether  fraud   is  .  tratod,  you  al'ioxild 

bear  in  mind  tiiat  there  nroet  be  su...-uu;..:i,ial  evidence  befora 
you  eom«  to  &ir^  concluaiona  in  this  rezsTd, 


Jtespectfuliy  auU;:itted, 


To  tiie  - 

Depart^-.ient  of  Public  Ileal tl:. 


2031 


October  1,  1937. 
SUBjmJTt  In  re  '   Bond  Debt. 

Dear  ^iri 

You  have  called  ciy  attention  to  Section  104  of  the  Charter 
*hich  li.iits  the  amount  of  bonded  debt  which  laay  be  inciarred  by  the 
City  and  you  have  aaked  if  the  amoxmt  of  the  bonded  debt  of  tlie  (;ity 
is  to  be  oomputed  on  the  actual  amount  of  hands   sold  and  outstand- 
ing or  upon  the  amount  of  bonds  voted  aiul  ap-iiroved  by  tiie  electors* 

OPIITIOW 

Section  14  provides  that  no  bonded  Indebtedness  shall  ttm 
incurred  by  the  City  and  County  wliich  together  with  the  mnount  of 
the  bonded  indebtedness  outstanding  sliall  exceed  twelve  i^er  cent 
of  the  assessed  valu*  of  all  real  and  vjersonal  property  in  tlie  city 
and  Count:y  subject  to  taxation  for  Oity  and  County  pitrpoaea;  pro- 
videdf  etc.   riien  follows  certain  bond  issues  which  are  outside  of 
the  liiait  provided  for. 

The  City  of  Los  Angeles  in  1911,  when  it  submitted  its  in- 
itial bond  issue  for  the  i Purpose  of  engaging  in  the  distribution  of 
electric  power,  was  confronted  with  a  similar  qviestion.  At  tlie  ti  .e 
the  bonds  i^iich  financed  this  particular  \itility  for  Los  Angeles 
were  sutaroitted  to  the  people,  its  charter  provided  that  the  total 
aiaount  of  indebtedness  sho  ild  not  exceed  |5, 000, 000.  ITie  aruount 
of  the  b<»id  issue  for  the  distribution  system,  together  with  c  ertain 
other  issues  submitted  at  the  sauie  ttmm,   woiild  have  broixght  the 
total  amount  of  outstanding  bonda  above  ^^B,000,OJ0*     Subsequently 
the  Los  Angeles  charter  was  axnended  to  increase  the  bonding  capac- 
ity of  the  city.  Therefox^,  the  question  pi^sented  to  the  co\irt 
wasj  Should  the  d«bt  limitation  be  cotiiputed  at  the  tixtia  the  bonds 
were  issvied  or  at  sotoe  ti.ie  subsequent  to  the  atnend^aent  of  the 
charter  wlion  tlie  bonds  woiild  be  offered  for  sale?  If  the  limit- 
ation was  to  be  cauputed  as  of  the  date  of  the  approval  of  the 
bonds,  soBoe  of  the  bonds  voted  by  Los  Angeles  were  void.  In  pass- 
ing upon  the  uiatter,  tlie  ^upreiae  court  saids 

"This  places  the  proposed  bonded  Amht   far  below 
the  liuilt  allowed  by  the  amendciMit.  'fhe  vote  of  the 
electors  upcm  a  proposition  to  issue  bonds  for  m\inicipal 
i.iija»over>ient8  does  not  ipso  faclr create  a  de.t  against  tlie 
city  to  the  amoxcit  autlxorized.  The  indebtedness  of  the 
city  is  not  thejreby  increased.  The  increase  occurs  when 
the  bonds  are  issued  and  becocie  valid  obligations  in  the 
hands  of  the  holders  -  that  is,  when  they  are  sold  and 
delivered  to  the  ,  urchaser.  The  provision  of  the  ciuurter, 
prior  to  the  ansend^j^ant,  was  that  the  indebtedness  'unuit 
not  exceed'  five  xuillion  dollars.  It  is  obvious  that 
tills  provision  has  not  been  violated,  since  the  bonda 
here  involved  have  not  been  issued  and  the  city  indebted- 
ness has  not  been  increased  by  reason  thereof*" 

S«ei   CLARKB  v*  1^3  AMOiSLSS,  160  Cal .  30. 


1    -'i.      .    -     "iC  •^i.'^f^.- 


Is 


7':  3        !>*'..'■■ 


oi  T^lo 


't^ 
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Tho  Loa  Angeles  case  vas  olted  with  approval  in  the 
ease  of  GOKwKLLY  v.  CITI   Ai*D  CO^JHTY  OF   3AN  PIIA.NCI3C0,  164  Gal, 
101.  The  laat  iiientioned  case  dealt  with  the  ri^t  of  tbM   c^an 
i-ranclaco  iJoard  of  Supeirvisors  to  levy  a  tax  on  bcmds  voted  by 
the  electors  of  r>an  l^anciaco  which  had  not  up  to  tiie  tlxdo  of 
the  levying  been  sold*  After  citing  the  Los  Aiigeles  oase^  tlie 
court  saids 

■ifhlle  none  of  the  chaz>ter  provisions  bears 
specifically  upon  bonds  of  the  character  hero  voted, 
yet  tlirougiiout  the  clmrter  i^ierever  bcaids  are  iuen- 
tioned  only  those  boiuls  wtoich  have  beeii  sold  or 
whose  sale  }:ias  been  contracted  for  are  considered 
obligations  of  trie  city,  and  only  as  to  such  is 
provision  sAde  to  laeet  suoii  obligation  by  taxation. 
it   *  a   *  Thus,  without  further  citations,  it  is  laade 
certain  by  the  clxarter  provisions,  as  it  is  voider 
general  law,  tliat  only  for  those  bonds  which  have 
becogse  an  obligation  of   the  city  laay  a  tax  be 
levied*   T?ere  the  construction  contended  for  by 
rospoiident  to  prevail,  it  i^iight  result  -  and  we  mre 
advised  in  this  case  it  1ms  resulted  -  in  grave  in- 
justice to  the  taxpayer*  'I^-m   city  might  levy  taxes 
year  by  year  for  bond  interest  aiad  bond  redftaption 
and  nevei*  sell  a  bond*" 

In  vi«w  of  the  foregoing  language  of  the  Supreme  Court, 
which  is  amply  supported  by  authorities  froiu  other  states,  you 
are  advised  tlxat  in  oosiputing  the  bond  Indebtedness  of  tlie  City 
you  take  into  consideration  only  those  bonds  vs^ich  are  actually 
sold  and  ovit standing  and  that  the  approval  of  a  bond  issue  by 
the  people  does  not  uiake  the  aaaovmt  of  the  bond  issue  a  debt  of 
the  City. 

Bespeet fully  submitted, 

CITY  ATTQRMBr 
Controller 


I 
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October  7,  1Q37. 


SUBJECTi     In  R«,  Dlspooitlon  of  !3alaiie«s 

In  Specific  Approprlatloiia 
Exlatlng  ftt  the  Knd  of  Fiseal  Year* 


Dear  Sin 

I  }mv6  your  letter  of  September  7th  to  wMch  is 
Bttttciiecl  a  report  rsade  to  you  by  your  Supervloor  of  General 
Audits  vit;  reference  to  a  balance  a-lstlr.';;;  at  t2ie  end  of 
tJic  pnst  riacal  year  in  tui  appropriation  made  to  tao 
Ilccreation  i.;©part:uont  for  the  opreae  purpose  of  purchasing 
rcvl   property  for  that  r.epErtr.ent,   I  undcrotsuid  tV^t  the 
ariourt  of  th©  appropriation  is  over  and  beyond  tiio  a;^ount 
raised  by  tr^c  seven  cent  tax  rate  provided  for  in  the  Qiartijr 
umi  the  question  you  wish  to  be  advised  on  isj 

][>oea  this  balance  autonatlcelly  revert  to  the 
cash  reserve  A.ind  or  caii  it  b©  carried  over  In  the  ax'iproprla- 
tion  of  tloe  Recreation  Coriaiasioa  for  the  current  year? 

I  note  thfit  you  say  thtit  on  September  3rd  I 
ir^oroally  diacusacd  this  r.attor  -with  your  Mr.  J^iddlebrook 
and  verbally  advised  liln  that,  in  lay  opinion,  the  arioiuit  did 
revert  to  the  cash  reserve  fund.   At  that  tls:©  iir.  !-'iddl ©brook's 
report  rendered  to  you  as  of  Septenber  4th  waa  not  before  u© 
and  I  did  not  fully  understaixi  the  nature  of  the  balance  in 
question. 


OflKlQK. 

On  i:oveKibcr  1,   1952,   1  had  occasion  to  advise  your 
office  on  a  cl;  liar  natter  and  at  thct  time  I  reached  tii» 
conclusion  that  certain  funds  ::ientioned  in  Section  dO  of  tiie 
Cliarter,as  well  as  any  specific  fund,   did  not  revert  to  the 
Cash  Reserve  ■^^mC:  but  carried  over  into  tiie  next  year. 
Althox'j^h  since  tl^e  rer''"'    --  of  the"    --  ;^-lon,   ?.©ctlon  GO  of 
the  Charter  bas  been  •  ,   the  c  t  has  no  bearing 

''   *'■"   '■•.--•^'—  --it,'  s. ...:;_ wLod  for  t.:-t^  i.i,.L.uion  still  provides 
n  to  specific  funds  or  to  be  devoted  e:;*.- 
K-x  ,:i.  Vi^i.^    i,'-'   Li^;«..i.iricd  purposes  other  than  annual  tippropria- 
tions  do  not  revert  to   Uxo  Cash  Reserve  I'xmd, 

It  is  evident  fr<»a  Mr.  ill ddle brook's  report  that 

t'.c         -■—*-.' Icsn   In  -      -^'-,1  was  i:ado  in  the  1j35-1036  Dud^^et 
for  e  of  CO  .  the  pxirchase  price  on  a  specific 

piece  V  .'ty  to    ue  ucfi'.'.ired  by  the  ii.©ci^ation  l^epartrant 

or  pic.,  purposes  a:id   that  at  the    tliie  of  the  prepara- 
tion viv..  ...  e  of  the  aruiual  budget  Bitd  appropriation  ordin- 
ance it  V    .  :;ti  ated  tiiat  ^,£8, 115,61  would  be  nccosaary  to 


-2- 

eoquire  a  certain  portion  of  the  latter  property  Included 
in  the  piu'Chaae  proi^raoi  of  the  Reereation  DepartiBexit. 

However,   *  purol-iase  of  one  particular  portion 

of   the  pjroperty  was   v.  ...ttiu  it  waa  found   tliat  the  coat  of 

tiaie  particular  parcel  ii&a  ^een  overestimated  in  the  bxxsx  of 
41 » 924 .61  •       In  other  words,   ti^re  waa  a  8\£rx>lixSy   in  thia 
partieular  transaction,  of  si>l,9£4«61« 

It  r  to  me  that  the  ariount  appropriated  to 

,..::ejit  w'Ver  si.1.6.  ul)ov©  its   oviir.nvj  appro- 
"by  Charter,  Knas  .oauo  for  11- ■■  '  I'ic 

real  property  ror  playgrouj-v  iica 

and  therefore  Ui«so  fui^ds  were  appropriated  to  bo  s.evotcd 

exoluaively  to  specified  purposea. 


the  Recreatlo 
priation  as 

purpose  of  ac 


This  being  the  cane,  aM  in  coixformity  with  ray 
opinion  of  vTovernber  1,   1932,   it  RppoArB   to  r^ie   tlmt  anything 
rer.iairiin^  in  the  aj>propriatiori  does  net  revert   to  t/xe  Cash 
Reserve  r\md  until  tiie  purpuee  of  -"Oprlatloii  has  been 

accomplished,       To  liold  otiicrwisf?  ._        .,    to  percJ.t  an 

appropriation  to  "be  r-ade  for  a  Bpeciric  purpose  for  an  ar.:ourit 
far  in  excess  of  the  needs  of  tlait  particular  pxirpctie  caxd  to 
er.pend  fron  that  appropriation  an  eiuaunt  siifficient  to  cari-y 
out   tiie  pxu:"pose  and  thicn  leave  a  lar^.e  ajsjoiuat  oi'  tiic  appro- 
priation available  to  build  up  the  Cash  Heserve  limd. 

I  take  it  that   this  wao  not   the  intention  of  the 
charter  fra>;ier8  ^nd  it  waa  only  such  balances  as  irJLe^ht  be  left 
frori  the  ordinary  annual  appropriations  i^aae  to  tli©  several 
departments  tiait  woulti  be  available  for   the  purpose  of  buildlns 
up  the  Casii  i^eserve  rtind* 

In  t}:e  instant  case,   the  purpose  of  the  approptia- 
tiofi  havinr;  been  8Ccoi:iplis]).ed  and  a  balance  renaininc,   it 
appeare  to  ue  that  it   should  carry  over  into  the  f ui  da  of   the 
I/epftPtraent  lor  tixe  succeeding  year,   to  be  taken  into  consider- 
ation in  emking  up  the  annual  budget  for  said  succeeding  year* 

If,  however,   five  department  concerned  waa  one, 
sueh  as  the  iiecreation  ^epartncnt,  wMch  is  entitled  to  a  sua 
based  on  a  fixed  tax  rate  and  txiat  deixirti^ient  was  beir^^  allowed 
nothing  beyond  tlae  aaount  produced  by  said  rate,   it  appeal's  to 
ate  that   the  better  practice  would  be  to  permit  the  baluiice  of 
the  appropriation  to  flow  into  tlie  Cash  Reserve  rundj     but 
if  the  appropriation  was  made  to  a  department  t}iB  funds  of 
wM<di  are  not  provided  by  a  fixed  tax  rate,   it  could  carry 
over  and  be  deducted  fz*otn  the  amounts  for  tlie  succeeding  year. 


•3- 


i'lurtJierxior©,   if  the  ai^iouj^t  of  the  approprifttlon  was  includad 
In  tYist  ar.ount  to  b©  raised  by  a  rix«d  tajc  rate,  it  would  be 
a  port  of  the  annual  appropriation  and  would  tJrien  f  loiy  into 
tlie  Caali  Ke serve  l-ttnd. 

TJie  al)ov6   -    ■    '        i'eRls  onlv  with  balancea  w:.icii 
•xlat  at  the  end  of   ,  cal  ^ear  for,  pursuant  to  the 

provljsiona  of   tliO  CLai  v.cr,   if  t'icre  is  a  s.irplus  in  the  fard 
it  raay  be  re-appropriatecl  at  th©  request  of  tlie   iopart'aent 
Heed,   tile  recoRsaenclation  of  the  Islayor  and  tlxe   approval  of    the 
Board  of  ^-apervlsors. 

You  are  therefore  ndvlsod  that,   in  w^   opinion^ 
tne  balunce  mentioned  in  your  letter  doea  not  pass  into  the 
Cash  Reeei've  iund# 


Yours  very  truly, 

CITY  AT^onmY. 


To  the   - 
Controller* 


2033 


OctOtMT  20,    19S7. 

SUBJECT t     Rotlreiiant  of  Sohool  ^^laiploTees 
at  Ago  of  Sov«at7« 

a«ntlo:a«nt 

ThiM  ottlo9   it  in  receipt  of  your  request  for  en  opinion  a« 
f olloee  t 

*aeeticn  5*506  of  the  s^iool  Code  of  the  State 
of  California,  reads,  in  part,  as  follovsi 

*ETer7  certificated  pemaaeat  eaploT- 
ee  of  any  school  district  «hleh  has  pnanttimA  a 
retireiBMnt  salary  for  such  employee  siippXeaent* 
ary  to  the  state  retireucmt  salary,  shall  he  re- 
tired at  the  close  of  the  school  year  in  whieh 
he  attains  the  a^  of  eoiapulsos^  retireoumil  paro* 
vided  in  tlie  teachers  retireu»nt  plan  of  such 
district,  provided  that  such  age  is  not  less 
then  sixty  five  years;  «  *  e* 


I 


I 


"Sub^seotion  (b).  seetion  165  of  the  Charter, 
reads,  in  part,  that  'retirement  shall  be  cosapulsory  at  the 
age  of  sevexxty  years'*  on  the  hasis  of  this  charter  pro- 
▼xsion,  Qrdiaanee  No*  4*073  prorides,  in  section  9,  sub- 
seetion  (a),  that  a  member  of  the  Systsaa  *iii^ho  attains  the 
age  of  seventy  years  ihall  be  retired  on  tlxo  first  day  of 
the  calendar  month  next  succeeding  that  In  v^ilch  the  said 
xoMBlMr  shall  have  attained  the  age  of  seventy  years** 

"In  view  of  the  conflict  in  tls»  foregoing  pro- 
visions, you  are  scequested  to  advise  the  Ketirement  board 
as  to  lAiether  csesibers  of  the  Retirement  System,  who  also 
are  teachers  in  the  School  Depsrtraent,  shall  be  retired 
in  accordance  with  the  ordlnanee  provision,  or  wl^xothor 
they  shall  be  retired  at  the  close  of  the  school  year  in 
Which  they  attain  tlio  o^e  of  ccaapulsory  retiraouent,  as 
provided  In  the  School  Code*" 


OPIMIOW 

In  x*eepcnse  to  yoxur  inquest  for  an  opinicm,  please  be  advised 
that  it  Is  settled  in  this  state  tliat  the  school  system  is  a  matter  of 
gexieral  concern  and  not  a  niunlcipal  affair*  Consequently,  the  School 
Code  governs  over  a  charter  provision  when  th»re  is  a  conflict  and  the 
charter  provision  is  in  derogation  of  the  school  laws* 


;rC».s>,Ijfli 


Ma 
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X  Cal.  C^-*)  ^59| 
IKOPLIi  V,  , 

e  Cal*  i^u./  i.^1 
A]a]BR3(»f  T«  BCUi«D  OF  ^SDUCATIOM^ 

126  Cal.  Api>*  514* 

It  App»ara  from  an  examination  of  Saetlcm  5*506  of  the 
Sahool  Coda  tl^at  this  aoctlon  vaa  anaoted  for  tho  borwflt  of  tha 
pujpllfl  of  tlia  sohool  STataa  and  not  for  tha  benefit  of  the  sohool 
^Msployeea*     Tiols  Is  ao^   for  the  reason  tlxat  tlie  legislature  undouljted- 
Ij  paaaed  the  aeetion  to  avoid  th.e  retlr^ient  of  &  aohool  teacher 
during  the  ntiddle  of  a  term,  thereby  breaklzig  \2p  a  clasa*     Tills 
eouoluelon  is  ineseaimible* 

I  believe,  therefore,  that  the  aohool  code  applies  and 
that  Seetlon  165  of  the  OhartM'  is  subordinate  to  it«     The  Sohool 
Code  seetioei  is  imquestion&bly  in  furtlierance  of  a  gexiM^al  and 
unlfona  sehool  systssa.     Tlie  Charter  provisioa  is  in  derogation  of 
the  Sehool  Code  seetlott,* 

In  eessdng  to  a  conclusion  I  haye  eoosidered  the  pro* 
visions  of  Seetlon  5*405  of  tlie  Sohool  code  vhieh  provide  that 
nothing  in  the  part  of  tlie  Sehool  Code  dealing  -with  retireioeiit 
of  sohool  employees  aliall  be  construed  ao  as  to  repeal  or  negate 
any  proviaions     ooneeming  «ttplo:fees  of  selieol  districts  ooa- 
talned  in  the  charter  of  any  city  and  county*     I  do  xiot  believe 
that  this  seetlon  of  the  s^^ol  Code  applies  in  the  instant  case, 
for  the  reason  that  Section  5*506  was  enacted  in  the  furtherance 
of  our  «hole  statewide  uxxir(»<ia  soheoe  of  eduoatlc»i*     ihis  theory 
seeirui  to  be  b<»?ne  out  by  the  views  of  the  court  in  the  Andersea 
ease  tieretofora  uiontioned* 

Under  these  olz^UiastanoeS|.  it  is  my  opinion  that  school 
ejuployeea  should  be  x>etired  at  tlie  eloae  of  the  school  year  rather 
than  ifisaediately  on  Attaining  the  age  of  sevwaty  years* 

Bespeetfully, 


GVSI  ATTCffiSBY 


Retirement  Board 
City  flail. 
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Oetober  29,  1957 • 


3UBJaCT»  In  V   Sick  Leave  1h>  Haribori*  of 
Fire  and  Polioe  Deparl&uRits  • 


OentlMMdii 

I  have  79ur  letter  reading  aa  fellowat 

"T*e  Giicloae  horewlth  a  copy  of  Ox»dlnance 
Ho*  4*0521  entitled  *An  Ordinance  approving  Rule  52  of 
the  Civil  Service  Cocaalaalon  providing  for  Leaves  of 
Absence  due  to  Illnese  or  dieability.  aa  reqxiired  by 
Secticwx  155  of  the  Charter  of  the  city  and  Oeunty  of 
San  Iranoisoo*  * 

^'Seotlon  1  of  aaid  l^ule  52  provides  for 
•iek  leaves  with  full  pay  but  states  that  disability 
leaves  shall  be  allowed  in  accordance  with  laws,  rules 
and  x^egulations  of  the  Ketirex^nt  >kiard,  subject  to  the 
provisions  of  said  rule* 

"Section  7  of  said  Kule  52  provides  that 
disability  leaves  'shall  be  governed  by  the  provisions 
of  the  V/cn»kiaen<s  CoG&p«isatioa  Insurance  and  Safety  Act 
of  the  State  of  Califoimia  and  such  rules  as  may  be 
siade  under  authority  thereof  by  the  Industrial  Accident 
Cffl—ftt  ssion;  and  tm   allo'^vanoe  of  benefits  and  leaves  of 
absence  of  said  persons,  in  accordance  with  the  pro- 
visions of  said  Act,  shall  be  under  the  Jurisdicticm  of 
the  Ketiretoent  Board** 

"Section  11  of  said  Rule  52  reads  as  follows i 

'r>ection  11*  Police  and  Fire  Departaiients • 
Sick  leaves  and  disability  leaves  granted  to  taeu- 
bers  of  the  unifonaed  forces  of  the  Polioe  Depart- 
ment and  L-'ire   ^cjicrt:  ent  «hi5ll  be  regulated  by 
rules  adopted  respectively  by  the  Foliee  CoBsniss- 
ion  and  I'ire  CcBsnlssion,  vfhieh  rules,  and  acEiend- 
i^ients  thereto,  shall  be  subject  to  the  ap^^roval 
of  the  Civil  Service  Corrtl scion,  end  when  so 
aprroved  by  the  Cirll  ii:exnrice  ConrJ-snion  shall 
be  deemed  as  inclioded  in  this  ruleii* 

"in  aooordanoe  with  the  last  mentioned 
^>eotioa  11  of  said  Hule  52  the  Polioe  i^epartjiient  and  the 
I'ire  l^epartBMnt  have  submitted  a  rule  for  the  approval 
of  this  CoEBBisaion,  wJiich  provides  thttt   lufuibers  of  paid 
departiaents  granted  disability  leaves  shall  reoeive  fulJl^ 
I»7* 


;  jj  .aua'iAj^,!:  :in£.  a-.i , 


*?!•&••  advise  us  at  jo\xp  earliest  convenldnoe 
as  to  irfbethsp  or  not  tMs  Gobiioisalon  aan  legally  and  oon* 
•latently  ap-^rove  a  rule  of  said  /Ire  and  Police  Depart- 
mente  allowlxig  full  pay  for  disability  leases,  when  said 
Seetion  7  of  said  Icule  Z2  of  said  Ordinanoe  No«  4*0521 
prt>videa  that  disability  leaims  shall  be  goyemed  by 
the  prcrrlsions  of  the   *Vi;orls.on's  Cociiienaatian  Insux^anee 
and  Safety  Aet  of  the  state  of  Gallfomia,  *  idiieh  aot 
allows  no  i'.ore  than  Qb',t  of  'J5>'  of  tha  avera^  weekly 
eerttings,  the  aMudnnw  eoBvpenaation  not  to  exoeed  in  any 
ease  the  szoount  of  #26*00  a  %»ek*" 

I  understand  tlmt  the  rule  submitted  by  the  Fire  T>epartaMmt 
provides  that  whore  a  namber  of  its  unlforxied  rank  is  lnj^^red  or 
becomes  ill  In  the  line  of  duty,  he  sliall  during  his  incapacity  re- 
ceive full  pay* 

A  oasiial  reading  of  liule  52,  which  has  been  approved  by 
Ordinanoe  Ho*  4*0823..  M^t  lead  to  the  belief  that  the3<e  Is  a  direet 
eonfliot  between  Seetion  7  and  Section  11  of  the  rule*     A  consider- 
ation of  oobh  sections  does  not,  liowovor,  bear  out  what  might  have  been 
tlie  first  inpression.     lection  7  deals  generally  with  all  e«i|»Ioyee« 
of  tSrui  city*     Seetiem  11  deals  with  a  spoelfie  class  of  employees, 
to-wlt,  ejiiployees  in  txie  unlfonoed  rank  of  tlie  Police  and  Fire  l>e- 
partoents. 

It  is  a  well  settled  principle  of  law  t}uit  tlie  genev«l 
provisions  of  a  statute  are  controlled  by  specific  and  express  ex- 
ceptions created  by  the  statute  Itself  or  by  a  subsoquent  statute* 

3«et       28  CAL*  JUHZS#  p«  745* 

The  text  Is  suppcKrted  by  the  oitatlon  of  LUCAS,  et  al*  v* 
PXYBBSi,   7  Cal*  92,  in  wMoh  ease  the  Supreise  Court  of  this  state  saldi 

"in  construing  statutes  the  rule  is  that 
^•aeral  words  are  controlled  by  speeifle  exceptions** 

The  ssiiie  doctrine  is  followed  in  the  ease  of  I^OPLS  r*  WKLUt, 
11  Cal*  329,  in  which  ease  the  court  saldt 

"It  Is  a  well  settled  rule  of  construe tion 
that  statutes  upon  the  sai^ie  subject  .'aatter  ciust  be 
construed  together  and  that  a  general  provision  snist 
be  controlled  by  afn»   that  is  special f" 


It  is  •vidttitf   as  I  have  8«id«   th&t  Section  7  dMls  Vl^ 
all  er-yloyWMi  generally*     Sestlon  11  d«5al«  with  tti*  vaalTovsuad  rajok 
of  the   Police  and  Flr.«   '>«parte-ionta. 

Thase  particular  «(aplo7»aa  are  dealt  with  in  a  diatixictiTe 
aianner  by  tlie  general  proviaiona  oJT  the  Ouirter*     See  -  provlaiOKUi 
relative  to  Pelloe  and  l^re  i^partiawita,  alao  civil  Service  pro-* 
visittia  relative  to  unifor-A©d  rank  in  the  Police  and  I  ire  Depart- 
BumtSj   and  alao  like  ^.r  >T?,8ions  dealing  vjlth  tl^to  penaiotiB  and  re- 
tir«Bient  puid  ta  t^ieae  tttploTeea* 

Therefore,  the  '>pdlnfiui'».e  liaa  only  followed  the  (Ustlneti<»i 
reeo|piised  by  the  Charter  and  if,   in  the  exorcise  of  the  aound  dis- 
cretion wliich  ia  vested  in  the  Board  of  Supervisora^  that  body  saw 
fit  to  soalcn  a  diatinotion  bet^reen  ti\e  aick  laave  whidti  waiild  be 
gTAt^ted  to  t^ie  ordinary  employee  and  that  granted  to  a  unlfonaed 
eaployea  in  the  Police  or  Fir*  Departiaenta,  the  distinetion  aeenui 
to  xae  to  be  perfectly  proper  and  ean  be  baaed  on  Vie  particular 
kind  ~>f  work  whi(^  these  ee^loyeea  are  engaged  in  and  that  they 
are  more  subject  to  injury  or  illnaas  la  the  line  of  duty  than  is 
the  ordinary  emplo^^e  In  other  deporfeawita* 

therefore,   X  am  of  the  opinion  that  3©cti(»i  11  of  Rule 
32  will  prevail  over  Seoti<»i  7  insofar  as  it  deala  with  the  onifonuod 
oaaployeea  of  the   Police  and  Fire    -oparti^ieiits  and  that  your    voard 
will  be  juBtifled  in  apxxrovlng  the  rule  of  the  Police  t.  i^o- 

partEients  which  provides  for     fuU-tl-^o  compeaaatlon  fur  .- -era 

of  the  Police  end  Fire  T>epartm©nta  who  are  Injured  or  bocaaje  ill 
in  line  of  duty* 

Reepeetfiilly, 


CITO  ATTQRMK 
Civil  Service  Cesnisslen 

Copies  tot 

Chiefs  Fire  i^epartsient 

Capt*  Riordan^   Searetary^  Poliee  ^^partsient 

David  3eannell  ciixb 


October     30        1937, 

SUBJoj-CT:      In  re  (.Qualifications  of  Employees 

of  the  City  and  County  of  San  Friinclsco, 

Gentlemen : 

I  have  yo-or  request  that  I  advise  you  as  to  whether  it 
is  possible  for  the  State  to  insist  on  any  particular  qualifications 
for  employees  of  the  Public  Welfare  l^epartment  wlio  are  engaged  in  the 
administration  of  relief  in  cases  where  the  State  is  (making  a  contrib- 
ution or  a  subvention  to  the  amount  of  relief  dispensed  by  the  City, 

OPINION. 

San  Francisco  operates  under  a  Freeholders  Charter, 
the  present  one  having  become  effective  on  the  3th  of  January,  1932, 
This  charter  was  adopted  pursuant  to  the  provisions  of  Section  8  and 
8^  of  Article  II  of  the  Constitution  of  the  State  of  Galiiornia, 
Paragraph  IV  of  Section  8-^  of  the  last  mentioned  Article  contains  the 
following  language : 

"it  shall  be  competent  in  any  charter  framed 
in  accordance  with  the  provisions  of  this  section,  or  section 
eight  of  this  ai'ticle,  for  any  city  or  consolidated  city  and 
county,  and  plenary  authority  is  hereby  granted,  subject  only 
to  the  restrictions  of  this  article,  to  provide  therein  or 
by  amendment  thereto,  the  nanoer  in  which,  the  method  by 
which,  the  times  at  which,  and  the  terras  for  which  the 
several  county  and  ratiniclpeil  officers  and  employees  whose 
compensation  is  paid  by  such  city  or  city  and  county  excepting 
Judges  of  the  superior  court,  shall  be  elected  or  appointed 
and  for  their  recall  and  removal,  and  for  their  compensation, 
and  for  the  number  of  deputies,  clerks  and  other  employees 
that  each  shall  have,  and  for  the  compensation,  method  of 
appointment,  qualifications,  tenure  of  office  and  removal  of 
such  deputies,  clerks  and  other  employees," 

The  courts  on  many  occasions  have  had  occasion  to  construe 
the  above  qtioted  language  and  they  have  uniformly  held  that  it 
gives  throiigh  the  charter  tlrie  right  to  provide,  not  only  for  the 
qualifications  of  municipal  employees  but  also  for  their  compensation, 
term  of  office,  method  of  appointment,  etc.,  end  that  the  charter 
provisions  In  this  regard  prevail  over  state  laws. 

In  the  case  of  SHEIuHAN  v,  SCOTT,  145  Cal.  684,  the 
Supreme  Court  upheld  the  validity  of  a  i^rovision  regarding  a  five 
years  residence  within  the  City  and  County  before  one  would  be  eligible 
to  office. 
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r        ^     ^   ,  In  Spader  v.  Rolph,  29  Cal.  App.  page  774,  the  iJlstrict 

Court  of  Appeal  nold  tnat  the  above  quoted  language  gave  the  charter 
the  absolute  rl-Jnt  to  provide  for  the  manner  In  which  an  officer  should 
be  removed,  oh^iaau. 

In  BAINES  v.  ZEMAITSia,  176  Cal.  S96,  the  court  said: 

"The  Constitution  confers  upon  the  city  and  county  of  San 
iranclsco  "Plenary  Authority,"  subject  only  to  the  restric- 
tions contained  in  article  XI  thereof,  to  provide  in  its 
charter  for  the  'recall  and  removal'  of  all  officers  of 
said  city  and  coimty,  (Art.  XI,  Sec.  8^,  par.  4.)   It 
follows,  therefore,  that  it  is  competent  for  the  charter 
to  provide  that  the  question  of  the  sufficiency  of  a  recall 
petitxon,  or  of  the  legality  or  regularity  of  other 
proceedings  in  relation  thereto,  shall  be  determined  by  an 
officer  specially  authorized  to  do  so,  and  to  exclude  the 
superior  court  from  revising  or  annulling  such  determinationi" 

w^vi.  4.^     -,,Ir^®l.*^^®  ^^-"-^  °^   ^^®^®  °^3®s  do  not  deal  specifically 
with  the  qualifications  of  an  officer  or  employee,  and  dealt  with 
compensation,  term  of  office,  or  removal,  but  if  the  Supreme  Court 
has  sustained  the  decision  in  regard  to  these  particular  matters 
there  is  no  doubt  tliat  it  will  sustain  it  in  r  egard  to  the  qualifica- 
tions of  the  employee,  for  the  constitution  permits  the  charter  to 
determine  the  qualifications  as  well  as  the  compensation,  manner 
01  election,  appointraent,  etc. 

^^T  ^  .      ^r,«^?*,®^®^»  ■^   balieve  that  this  particular  question  Is 
settled  in  CRO^Li.Y  v.  PRUBD,  132  Cal.  441.   This  case  arose  under  the 
charter  o^^  1900  and  the  question  before  the  court  was  whet>aer  the 

S^d^nJ^fi^^  ?  ^^  *^®'  5^^  ^^®  ""i-^^  *°  provide  for  the  qualifications 
?J  ^  ?^i®?  -^  ^oxmtj   of i ices.  The  court  held  that  while  it  did  have 
off  J«S  ?^  S.r°''J'^;  for  the  qualifications  of  depi.tles  in  municipal 
offices  it  did  not  have  the  right  to  provide  for  the  qualifications 

!^^        county  offices.  The  constitution  has  since  been 
aiuended  and  a  city  and  county  charter  now  has  the  right  to  provide 
tor  the  qualifications  of  deputies  in  both  city  and  county  offices. 

.on,^i4-,^.   n^""  RMD  V.  COLLINS,  214  Cal.  168,  the  court  quotes  the 
constitutional  provision  hereinbefore  mentioned  and  held  that  the 
provision  was  a  grant  of  power  to  consolidated  cities  and  counties. 

,  tJ^f"^?®  ^"^  *^^®^^  charters  how  their  officers  shall  be  chosen 
and  that  it  was  sufficiently  broad  and  inclusive  to  permit  the  making 
of  certain  oil  leers  in  off  ice, when  the  cliarter  was  apijroved  by  the 
state  legislature  or  who  may  be  in  office  at  the  effective  date  of  the 
charter,  successors  of  themselves  subject  to  the  provisions  of  the 
Charter.   In  other  words  it  determined  the  qualifications  of  these 
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Leat  It  should  be  said  that  the  state  law  places 
certain  duties  which  a  re  being  perfonried  by  our  Vv'elfare  Coinr,ilsslon 
in  other  departments  of  the  municipal  govermaent,  I  direct  attention 
to  the  case  of  Reuter  v«  Board  of  Suxjervisors  of  San  ^'iateo  Coimty,  220 
Cal.  314.   In  the  last  cited  case  the  Supreme  Court  held  that  the 
provision  in  the  charter  of  the  County  of  San  Mateo  which  transfers  the 
duties  of  road  comtaiss loners  from  the  members  of  the  -tjoard  of  Supervisors 
and  confers  such  duties  upon  the  County  Eingineer,  is  a  valid  and 
constitutional  charter  enactment  and  governs  and  detenaines  the  official 
of  said  ooxmty  who  shall  perform  and  exercise  such  duties* 

In  view  of  the  foregoing  you  are  advised  that  the  State 
of  California  has  no  authority  to  provide  any  qualifications  for  any 
of  the  employees  mentioned  in  the  charter  of  the  City  and  County  of 
San  Francisco  and  that  the  V/elfare  Gomftisslon  is  vested  with  full  author- 
ity to  perform  all  the  duties  delegated  to  it  by  the  charter,  notwith- 
standing the  fact  that  state  laws  may  delegate  the  same  or  eiiiiilar 
duties  to  other  officers. 


Respectfully, 


CITY  ATTOKNiiT. 


Public  Welfare  L»epartment, 
Ltr,  J,  C,  Gray. 
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•UBJBCTi  May  Coasting  b©  Penal tt«d  Upon 
Public  Streets: 

Oentlemant 

^  ^  J?^*  ®''^««  i»  ^  re««lpt  of  your  requeat  for  an  ooinlan 
at  Playwsiow",  aanotlwUng  chlldrto  coasting  on  FAbllcstrSeta.  ^^^ 

4  ^  -.     J?  daalgnating  official  warnings  and  diraetion  signs  and 
^.^L;«?^5?  is  acting  Within  its  police  power  and  axorci.SS  ^gov- 
emaental  function.  Ths  sanctioning  of  children  to  coast  uplncfrtlin 
public  streets  and  the  display  of  suitable  warning  signs  th^of  is 

g2:e^i%iUnrLS'oris^r'^'^  *^  ^^^^  ^^^""^'  -^^^^  to  tr*- 

*.v.     «         ^  **«  »*i<l  ia  the  case  of  EARRIS  »•  DES  MOTBES.   decided  1^ 

*  ^.  .  rr^  d«Biocracy  of  a  public  highway  or  a  atroet  is 
^SJ^!?^?'^^^?^*  ^^'*^  ^  ROBUMU  ▼♦  wSlTSOH,   183  Iowa  153. 
175  ».   r.  849     and  it  is  expyetsly  recognised  that  coast- 
.^S?4*^»      ®  *^^^.  ^«  ^o*  «^^<>li  an  act  as  to  constitute 
courts  Of  last  resort  in  mnj  of  our  sister  states.  <f  ♦  « 
^-  «*.       "^  suppression  of  ooaafeirifi  on  a  pub3ic  street 

t»^f^^  "^  ^^  ax'-^rcise  hw  pon^r,   or  for  tl»  non^ 
perforce  of  a  duty  by  the  offlcers'and  agents  ofT 
cxvy,  in  relation  to  the  eacercise  of  such  -^^-n    *•>«» 
Jmmiclpality  is  not  Uablet"  *>ow©r,  the 

t:*t«*rf  i.!^*^^  ^^*  Jiarrls  case,  supra,  the  court  sus- 
tained the  doiiurrer  of  the  city  to  t2»  plaintiff's 
declaration,   and  in  its  syllabus  heldt      'r^ciSsl 
^nance  i)e«>dttine  a  particular  street  to  l^coSlted 
on  does  not  mke  the  city  liable  for  any  In^^ierthS 

^irT'^/'r  'l?  "^*«^^  *°  persoS^'on  S^Xr^t 
SS  L^^  I'^'r^*'^^''?  ^'  '^^'^^^^  *^^«  i>«'»«»  inflicting 
^ei^^;  \>,^'*^  ?r°'   "^"^  '-"^y  ^t^*"  coasting  ^ 
?S^SA^??^      ^^*  ^*^*y  ^^  "'^'^  li^^l®  to  suit  because 
fjJJ^r*^"^  coasting  places  for  the  pleasure  of  Its 
fS^tioS?*''  *^*  ""^  '"  •xorcising  a  goreSSLSial  * 


In  vl»w  of  the  Tore^ing,  you  atb  advl»ed  ycni  osay 
BTBet  sl^ne  ftanotiauiiig  ohildx^on  eQ«.9tln^  on.  jmbXlo  stroets  wl^iar* 
aouiid  diaor«tlou  would  waxt^ant  the  smaa,  axid  not  In  conTlict  with 
the  :>tata  Motop  VehicXa  Aot* 

RaspectAxlly, 


Pollaa  Departi&aat 
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SUB^iC?:     iie  Inspaetlon  of  RecordB  of 

Gmitlmitnt 

5Til»  offio©  1»  in  r«c«lpt  of  your  r#que»t  for  mi  opinion 
as  follows: 

"^iill  you  kindly  furnish  thia  Board  with  yo^ir  opinion  &« 
to  whether  or  not   th«  Mimites  anu  all  r  cjcords  of  the 
Health  Service  3o&r<2,  the  new  Araendment  to  Section  17S»1 
of  tho  Oiftrter  of  the  ^Ity  anci  Coionty  of  San  Frenciaco^ 
aro  open  to  p-ubllc  Inepeotion," 

£  P  I  K  2  0  N. 

The  8olo  question  of  law  li&re  involved  ia  whether  th» 
Kilnutea  and  records  of  t5-ix»  Haalth  Service  Board  of  San  Irajtiolsco  are 
•public  wrifcinr;a*  ^       If  they  ai'e  then  under  auction  lo9S  C»G,t  ,  and 
1032  of  the  lolitioal  Coda  of  the  i*tate  of  C&iitornia  the  puolic  have 
a  ri  ht  oi   ii'tspection*     lae  only  jnein  »  of  decidlTig  whether  or  not  a 
document  ia  a  public  writln^r  is  by  detersiinixig  i^ether  or  not  it  falls 
within  the  statutory  definition. 

CQUJmU.     V,      uOAJiU  OF  PUBLIC  WOliKS,  107  Gal*   610  at  S18, 

Public  writing  tjnder  B?)Ction  1898  C»C«F»   are  divided  into 
i.  yur  clafi&sat 

1»     Laws 

&•     Judicial  records 
£.     Other  ofXioial  doouaonts 
4.     Public  records,  kej^fc  in  this  state,  of 
private  writiii^js  • 

Seotlon  1888  0,2,?,  defines  pu-iio  wr^txrigs  -^s   follows: 

"Fuhlic  writings  are: 

1*   The  written  acts  or  records  of  th«  acts  of 
the  8 -iverei^n  autiiority,  of  official  bouies  and 
tributtala,  aac  of  p  t'llc  officers,  logielative. 
Judicial  fcr\d  execv'tive,  ifoether  of  this  state,  of 
the  United  St&tes,  of  a  sister  state, or  of  a  foreign 
countryi 

2*   l'ul;lic  records,  kept  in  this  sta^e,  of  private 
writings* 


Ftt^«  "2" 


Applylng  th«B«  soctlona  to  the  Inquiry  at  hand  It  1« 
clear  that  we  are  not  concerned  with,  aubdlvlsions  1,  2  or  4  of  iioction 
1S04  or  mibdiviaion  2  oT  Efiction  lo33  C.C.F,     If  tho  sections  cover  tlie 
situation  at  all  it  iuist  fall  within  the  laii,r>ia£«  oi'  one  of  tke  regaining 
•ubdivision*  of  e&olii  in  other  words,   coneoiidktin^  trie  lei^^^iia^;*  of 
those  eubdlvisiona ,    (as  pai-aphraeGd  from  I^'.ushet  v»   i-epartsisnt  of  Public 
Service,   55  Cal#  App,   CSO  at  (>54)   they  nnist  answer  tills  description: 
They  caxtit  be  "orricial  docvuaents'*  other   tiian  laws  or   judicial  records, 
and  saxist  be  "the  written  acts  or  records  of  the  acts  -----  of 
official  bodies"  or  "tribunals, "  or  "public  ofXiaers"   of  thl»  state." 

Are  the  nlnutes  sxiA  records  of  the  Health  Service  Board 
"official  docutaents"   fts  that  term  is  hex's  lised?       I  believe  not» 

Tru*,   the  Health  Service  Board  was  created  by  charter 
(Section  17S.1}   and  instigated  to  protect  the  haalth  of  sninlcipal 
employees*     i>ut  eilso  by  said  v®i^  ehaz't^r  provision  it  is  made  self 
supporting  and  subdivision  G  t)'dreof  expressly  provides! 

"Members  of  th«  system  shall  have  and  possess  no  elaia 
or  rscoi^rse  afraluet  any  of  the  funds  of  the  ^miclpullty 
by  virtxio  of  the  adoption  or  operation  of  any  plan  for 
rendering  medical  care,   indesaiifyin^:  costs  of  said  oare 
or  carrying  insuri.noe  against  sych  costs,   but  the  olalw 
and  rf^course  o3    siiy  such  m©ab®r  shell  be  llsilted  solely 
to   the  funds  of  the  svetea.     All   ex.penaee  of  the  s;  stem 
shall  be  borne  excltislvely  by  the  funds  of  the  system  and 
the  city  and   county  shall  not  apircpriete  or  contribute 
funds  In  any  inixnnGr  for  the  purposes  of  the  systwa  hereby 
established  stnd  irro^'ided." 

Thus  it  clearly  appe^ars  that  the  p\  bile  is  to  be  in  no 
way  responsible  for  Its  iaainteriance  or  exiprort.     Public  funds  are  express- 
ly forbio  en  to  be  oontrllnated  toward  its  svv.  ort.     It  Etitst  b<!  financed 
privately  out  of  its  own  nord.>srBhip  fet  no  r'jblic  expanse  what  soever*     As 
such  it  cannot  be  e«ald  to  bo  in  any  way  aifeotinc  the  p>jblic  st  largo 
or  the  oo!«.iunlty  (22  Cal,  J'ftris  575)  ♦ 

Th«  fact   that  municipal  e?r!ploy«e8  are  invol^'ed  ana,  aretho 
officers  of  the  Health  Service  Board  and  have  offices  at  the  City  iiall 
does  not  nake  thoir  records  "officlsQ,"  or  "public"  dooxraents,  As  was 
said  in  the  case  of  Miller  v<  ?^irphy.   va  Cal,  App,  751  at  755 < 

■5!he  ra?tre  fact  tJbat  a  docwnent  is  in  a  public  of iloo  or  in 
the  custody  of  a  public  officer  does  not  make  it  a  publie 
record," 

And  ar^ain  in  the  case  of  Iftashot  y,  department  of  fublif 
Servico,   35  Cal»  App»   650,   mtosre  tlie  rij^t  io  inspect  certain  books  and 
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docunente  in  oonneoiion  with  an  exectrlo  healj,  light  and  power  systora, 
which  the  oity  wua  operating,  v.as  concerned,  the   court  aaidz 

"At  may  ratfff  we  are  convinced  tlwit  th«  booka  and  paj>«r»  In 
qu««tlon  far©  not  J^ubllc  doouir^entg,  aft  tliat  t*raa  la  used  In 
Ui©  fi-30tic«a  of  the  code  now  uauer  reviewCsam*  section  as 
here  conaid»r«d) ,  The  appslisaata,  it  i»  tme,  are  by  t  hit 
ciuu'ter  of  Los  An£:,ele8,  raade  offloere  of  the  immiclpfelltyj 
but  the  books  and  papers  whloh  respontiftut  eeoka  to  ©xaalne 
ai'e  not  miide  oiiicial  docuaante  merely  bRCjaise  t;i©y  u.r« 
kept  lindsr  the  direction  of  city  ofiioiale.* 

You  are,  therefore,  advised  tliat  the  »ilnute»  and  records 
of  the  health  Service  *ioard  are  the  private  property  of  tViose  partloipatinc 
therein  and  are  not  oniolal  or  pixtllc  docu.^enta  open  to  pvbllc  inspection. 

Furthermore,  if  the  records  contain  data  of  a  confidential  relationship 
between  physician  and  patient,  that  would  be  an  additional  reason  why 
they  should  not  be  open  to  public  inspection, 

i;e»x>t'-ctf\5lly. 


Ci^*i:  AT^O^.;'',Y. 


HEALTH  S'  KVXCK  BOAIID, 
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November  4  1937 • 

SUBJI^CT:  Ke  Auto  A>amaged  from  Athletic  Activity 
Taking  Place  in  Public  Playground. 

Gentlemen: 

This  olilce  is  in  receipt  of  your  request  for  an  opinion 
as  to  whether  any  liability  exists  upon  the  part  of  the  City  to  pay 
fdr  daraages  caused  to  an  automobile  which  was  hit  while  passing  a 
public  playgrovmd  by  some  object  being  used  in  the  course  of  an  athlet- 
ic activity  being  carried  on  therein. 

OPINION 

In   my  opinion  of  March  3,  1936,  this  saiae  inquiry  was  answered 
in  response  to  a  communication  from  your  department.   I  there  held  that 
there  was  no  liability  upon  the  part  of  the  city  in  view  of  the  fact 
that  the  maintenance  of  parks  and  playgroxinds  was  a  governmental  func- 
tion and  in  such  a  capacity  there  could  be  no  responsibility  in  the 
absence  of  a  statute  to  the  contrary, 

I  would  supplement  ray  views  therein  expressed  by  calling  your 
attention  to  the  fact  that  there  is  such  a  statute  approved  by  the 
Loglsluture  Jxaie   13,  1925,  (Statutes  1923,  page  675),  under  which 
municipalities  are  made  liable  for  injuries  to  property  resrilting  from 
"the  dangeroxis  and  defective  condition  of  *  -^  ^   grounds,  works  and 
property  in  all  cases  where  the  governing  or  managing  board,  officer 
or  person  having  authority  to  remedy  such  condition,  had  knowlege 
or~  notice  of  the  defective  or  dangerous  condition  of  any  such  •«•  "  -:;■ 
grounds,  works  or  property  and  failed  or  neglected,  for  a  reasonable 
time  after  acquiring  such  knowledge  or  receiving  such  notice,  to  remedy 
such  condition  or  failed  and  neglected  for  a  reasonable  time  after 
acquiring  such  knowled£;e  or  receiving  such  notice  to  take  such  action 
as  may  be  reasonably  necessary  to  protect  the  public  against  such 
dangerous  or  defective  condition." 

Under  the  cases  interpreting  this  statute,  such  as  Pittman 
y.   City  of  Riverside,  128  Gal,  App  57,  Meyer  v.  San  *rancisco,  9  Cal. 
App  ( 2nd )  361  and  others  which  c  an  be  found  correllated  in  9  Cal. 
Juris  10  year  Supp.  625,  the  elements  necessary  to  create  a  liability 
upon t he  part  of  the  mxmlcipallty  are  substantially  as  follows: 

1.  The  inji-iries  or  damage  complained  of  must  have  resulted 
from  a  dangerous  and  defective  condition. 

2.  The  Mtinlcipallty  or  some  officer  or  person  having 
authority  to  remedy  such  condition,  must  have  had  notice 
or  knowledge  thereof* 
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5,     ITie  municipality  or  such  officer  or  person  having  such 
authority  and  notice  must  have  failed  or  nef\lected  to 
I'emedy  the  danterous  or  defective  condition  within  a 
reasonable  time  after  acquiring  such  knowledge  or 
receiving  siich  notice,  or 

4.     Must  have  failed  to  take  s-uch  action  as  luight  be  reasonably 
necessary  to  protect  the  ivu'olic  against  such  dangerous  or 
defective  condition  within  a  reasonable  tine  after  Icnowledj^je 
or  notice. 

It  would,  therefore,  appear  that  under  the  statute  there 
would  be  a  duty  x^pon  tiie  part  of  the  city  through  the  proper  officials 
in  so  fai'  as  play2;ro"ands  near  or  adjacent  to  public  streets,  slle- 
wal4:s  or  thoroughfares,  particularly  where  sports  such  as  baseball 
(which  activity  is  the  basis  of  your  query)  are  involved,  to  erect  and 
naintaln  reasonable  safe;3uards  to  protect  the  public  from  injury. 
Stating  it  in  other  words,  rsasontible  precautions  should  be  taken 
so  as  not  to  endanger  the  safety  of  those  usin^^,  the  public  streets, 
sidewalks  or  thorouj'jhfareE, 

If  tills  be  done,  the  city  would  not  be  responsible  for  any 
damage  to  an  automobile  hit  while  passing  a  public  playground  by  some 
object  used  in  the  course  of  an  athletic  activity  beinj  carried  on 
therein. 

Respectfully, 


CPiT  ATTOKNEY. 


RECKSATION  COMISSION. 
#10 
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November       4        19 S7. 


SUBJECT:      Re   Insuring  Doctors  ar.alnst 
Liability, 


Gentlemen : 


This  will  acknowledge  receipt  of  yo\Ar  request  for  an 
opinion  as  to  whether  the  City  can  legally  take  out  and  pay  the  premiums  for 
liability  Insurance  on  doctors  employed  by,  or  working  for  the  City  and 
County  of  San  Francisco.   In  the  use  of  the  term  "Doctors"  you  have  in  mind 
the  following;  classification  of  persons:   (l)   i\ill  time  doctors,   (2) 
Internes  [o)        House  doctors  and  (4)   Charity  doctors,  i.e.  those  who 
receive  their  compensation  from  other  soxirces  but  assist  the  city  from  time 
to  time  at  no  char^-^e  whatsoever,   I  further  -understand  that  no  compensation 
Is  received  by  the  city  from  any  of  the  persons  benefited  by  the  work  and 
eflbrt  of  the  doctors,  except  in  two  Instances:   (l)  -.here  it  is  an 
emergency  case  and  the  patient  must  be  imiiiedlately  treated  and  can  afford 
to  pay  and  (2)  Vvhere  medical  aid  is  riven  and  thereafter  it  is  learned 
for  the  first  time  that  the  patient  has  assets  which  would  enable  him  to 
pay  -  and  In  both  of  these  cases  where  the  patient  is  charged  he  is  only 
charged  upon  the  basis  of  the  actual  costs  of  the  services  rendered, 

OPINION 

In  the  maintenance  of  its  Health  Department  a  city  or 
municipality  is  acting  strictly  in  a  governmental  capacity.   It  cannot  be 
held  responsible  for  the  negligent  performance  of  any  of  the  duties  of 
any  of  its  health  officers. 

So,  for  example,  in  maintaining  a  municipal  hospital  or 
In  the  treating  of  any  patient  therein  it  is  engaged  in  a  purely  public 
and  governmental  function  with  the  attendant  Immunity  from  any  liability 
for  the  negligent  acts  of  any  ol  the  doctors,  nurses  and  others  eraployed 
in  connection  therewith.  And  as  a  xaatter  of  fact,  even  though  compensation 
be  charged  some  of  the  patients,  to  the  extent  of  the  costs  of  the  services 
rendered,  it  does  not  become  liable  for  negligence  in  connection  therewith, 

A  very  clear  statement  of  the  law  on  this  subject  will  be 
found  In  Revised  Vol  6,  McQuillin,  on  J'lunicipal  Corporations,  Sec,  2840, 
beginning  at  page  1167,  where  the  text  reads: 

"The  decisions  are  practically  unanimous  in  holdin/;  that  a 
municipality  is  not  liable  for  the  torts  of  its  Board  of 
Health  or  other  health  officers,  on  the  theory  that  the 
duty  in  regard  to  preventing  sickness  or  caring  for  sick 
people  is  strictly  a  governmental  or  public  function. 
Accordingly  a  municipal  corporation  is  not  liable  lor  the 
negligence  of  its  officers  and  employees  in  conducting  a 
municipal  hospital,  or  in  the  treatment  of  patients  there- 
in, whether  the  purpose  of  the  hospital  be  charitable,  or 
to  provide  for  the  general  health  and  welfare  by  preventing 
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and  suppressirii  the  spread  of  disease,  •«•  -"-  ■>   -J:-. 

However,  tha  fact  that  fees  are  charged  some  patients 
in  a  city  hospital,  where  it  does  not  charge  fees  to  all 
patients,  a  oes  not  render  the  mimlclpallty  liable  for 
negligence  in  connection  therewith," 

See  also: 

Wallwork  v.  City  of  Nashville.  251  3.W.  775 

Even  further  than  this  the  city  is  not  liable  for  the 
nalpractlce  of  a  physician  at  a  coionty  hospital. 

Week  V.  City  of  Loveland,  276  i'ac,  50,  where  the  court  said: 

"The  action  of  the  trial  court  in  sustaining  the  city's  deinurrer 
and  in  refusing  to  reinstate  the  city  as  a  defendant  was  right. 
Assuming  that  the  removal  of  the  plaintiff  to  the  county  poor 
'        farm,  or  hospital,  was  in  jmrsuance  of  a  conspiracy,  partlci- 
,        pated  in  by  its  mayor,  its  city  physician,  the  chief  of 

police  and  one  of  its  police  officers,  the  city  cannot  be  held 
liable  for  the  damages  sustained  by  the  plaintifl'  by  reason 
I        of  the  county  physician's  malpractice,  if  any  there  was," 

■  Thus  we  see  that  no  liability  caa  attach  to  the  city  from 

»ny  acts  of  negligence  or  malpractice  of  any  of  its  health  officers  or 
doctors.  For  the  city  to  pay  the  preinliim  on  liability  Insurance  policies 
for  doctors  employed  by  or  working  for  the  City  and  County  of  San  irancisco 
to  30ver  any  such  liability,  which  does  not  exist,  vould  in  effect  be 
making  a  gift  of  public  monies  which  would  be  in  violation  of  law. 

You  are,  therefore,  advised  that  it  would  be  improper 
for  the  city  to  take  out  and  pay  for  liability  insurance  on  doctors  em- 
ployed by  and  working  for  the  City  and  County  ol  San  Francisco, 

Respectfully, 


tin  immt^'Y. 


HAROLD  J.  BOYD, 
CONTROLL^ZR 

cc  to  Chief  Administrator 
c/o  Thomas  Toomey, 
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WBJi-CTt     Civil  Sdrvlc«  Coxr  ai^ 

Ef.ectuat©  t«iv?i6  ^.  ^er 

Aiaenu«»ent  !ioction  14V.1  by 
^fodifyirtr;  its  ru.l«f«j      CharG«» 
for  Privil»c«  of  Inspection  to 
be  fixed  by  Boio'c  of  Super viaora. 


Oentlomail 

Your  note  of  the  other  day  intUonlMie  ^  desire  for 
an  1  2Re<Slate  operation  of  t;-  o  p-^irnone  ej-vreaaed  by  the 
electorate  tlxls  week,  pc  lie  inspection  aad 

copying  of  civil  eervicc  .  apers  by  any  citlsen 

upon  the  payment  by  s&ic  i^ei-aor.  oi   wie  uvea  of  one  dollar 
for  each  exaiainee*s  full  e^eainaticn  papers* 

Due  t^  the  larji^page  fouxtd  in  Seetion  14&  of  the 
Charter,  reading  tliat  "all  epplicenta  for  placea  In  the 
elaasified  service  sliall  aubsiit  to  teste  trhicJi  shall  be 
coEipetitive  and  without  chftri,'e  to  the  axjplicRnts,   **  "  »", 
you  wish  asy  opinion  whether  the  quo  tec  provlLilai  would  be 
a  lecAl  deterrent  to  en  li!S£«diate  func  of   tue  propo* 

Bltion  recently  acopted  by   Jiie  voters  j  - -h  ie  referrcrj 

to  above,  if  t.ie  rulea  of  your  body  were  xacHilfiefi  to  provide 
for  It, 


OPIKIOS 


Section  147*1  of  tVie  Charter  adopted  last  Tuesday 
lay  the  voters  cannot  becor;e  Ic^-Hy  operfitive  as  a  new 
••etlOK  cf  the  oTZf^nic  l&w  until  approved  b-/  the  State 
Legislature  at  its  ne3r.t  session* 

1  kiiom  of  no  objection  to  your  Coj^c-aission,   at  the 
present  tii.«,  proaaulgatiuti  a  rale  providinc  for  the  privileges 
au theorized  in  the  aforesaid  cliarter  asiendi:!ient.  particularly 
when  tiit  Iricie&ted  new  oeetion  carries  the  authority  for  a 
participant  in  the  e^asiinatiosi  inspeotlng  his  own  exai^laation 
papers  without  charts*       Assusning  tluit  the    terous  of  ::]ieotion 
145,   h»r*mx^:w  alluc>ecL  to,  laean  timt  a  eharce  cannot  be  iiiaae 
for  an  inspection  by  an  applicant  of  i:iis  own  exaijjluatian 
pupmrSf   Uie  fuct  tliat  tl^^  ai^enthieiit  pr>oiiibits  an  Inspection 
of   ti.is  character  would  obviate  any  objection  on  tlils  score* 
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In  vi«w  of  tI.o  Tact  t}mt  t>ie  fioendMOt  ^93POV«4  lljr 
tho  peoplo  on  tl:^e  ^c^cj.^m  oT  i<.ovo;auer  ciui&tot  %#e<ka«  ^ttrntttfH 
until  it  is  r&t:  Uie  r>t&l6  l^glaXat-ure,   tliere  it 

notiiiiis  in  tiie  i. .  law  which  will  p«rrvlt  yov»r  Coianilsuion 

to  coXleet  «■  fee  for  Uie  Inspection  of  <uce:;aInation  papers* 

i>owever,   Section  9  of  tli»  Ciiarter  tivee  to  the 
Boorc  cf  Suyerviaora  the  power  "to  co.  rer  on  any  ofilcer, 
board  or  c  ji.£iis3iCB:i  audi.  ot;ier  adcitional  powers  aa  the 
boaru  aiay  tieea  aCviaable".       Under  ti^is  power,   I  sin  of  the 
opinion,  it  wouie.  be  x>"^ssib}e    for  '  lora, 

toy  ortiintJiace,   to  cn-fer  upc:;  jo.r,  ....   to 

smiao  a  prope:  o  ^iZicL         ",    ,  &en&,  cieimy 

the  cost  of    .  .vOn  of  c  .    .      a. 

Should  you  desire  to  have  audi  an  ordinance  prvpared 
I  will  be  cXojd  to  prciiare  t^ie  aa:ae  Ijut  before  doir^i  so  I  would 
like  to  have  ■.•■•;.■•.  ■  Iv.v     ,e   t^lie  Ctxta  xioceaeary  for  l:  •.     ';r&,;«ra«» 
ticii  of  the  ".,  ia,   tile  «;.\act  e  r- 

which  inspect. '-  "L-e  d^jovis^^.  &aC  i\y  ..ley 

el^ulc.  be  char^ec,  .  a.i  orv^Umw^©  ia  ivaaeec;,   in 

all  probability  tlit  ..  i   '«ill  ai<prove  a  oupplc-^ntal 

appropriation  aufiicient  to  ©nafcl©  your  Co.:«rJ.sslon  to  pi'avlue 
for  tlio  necessary  iruiection  of  ^japers  for  V.:c   r'c:tal..<:or  of 
the  flBcal  rear  with  t.]x  •i.\xu..m--3teii'u:'^lr.c  thiit  a 

coilectcci  will  be  x'Gpclc   to  vli'^twuy   r^u.x';   p;,  _  .   pi'esent 

appropr i  ation. 

iou  are  ther-Ji'^rc  fe.::.v'.tie-.    l.-t,   should  t]-ie  Lo^xrd  of 
supervisors  see  fit  to  ii&aa  tk<3  i.€.<ey3:.iv  oruimince  wiJ.ch 
would  pcr:3lt  you  to  i^mke  a  charge  to  Cicfray  tLe  cost  of  inapeO'- 
tion  of  erai^ilnation,  ptrpers,  your  i.c,uir;J.aaion  will  liave   the 
power  to  co:^lect  such  a  charii;e  mxC  to  pass  tij«  necesaeiTr 
rule  or  rult^s  to  carry  it   into  effect* 

Keeps  ctf ally  sutasiitted» 


To  the  » 

Civil  Seznrico  Cocanlssion 
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VortatbT  b,  XQ37, 


S'^JI.CTt     In  H«j»  Pfiiyxnent  to  Mftoltonald  and  KAim. 
or    "* -''-—nti  Sewer  Cor; tract  when 
ur  ClGirjt  for  f-aj.mgeB  are 

Pem-..:ir:, 


I'Jear  r>lri 

I  iiave  joixr  letter  wl-ierein  you  advise  ae  tliat 

scpy'-.l     ,^ '■■•■    '-'■      "-'     "■      ■•.^,.-     -;.,.        .-     -----     -.     -     .  ^j, 

C^    "r   't  ns'.e'i. 

arsja  t      '  .ity 

becK  :    L'  -  /-  .  A      ^  <  ill  x^>  t;i©  1. 

lAiicr:  v."j -',/■•:,  ^                       .  d  I37  the  r*'               c© 

of  tiic*   co.itT'  ■     -^r-.    '  '.    r'.c  cic;'  ^^^^^■r:^o  the  pro^'re'-io  01 

the  work.  If  It   is  incumlMM^.t  upon  you  to  holfi 

xqt  tyi»  a  '  ciiie  miaer  tlie  contrnct  uj.tll  tiic 

dftSJR^',©  c3  nettXed,  or  can  you  ftxjprove  payniont 

as  pr  V"  e  c    tract  Rnd  leave  the  elair»  for  Aiture 

1  und«rat«ni?  that  tJie  specifieatlons  upon  which 
tl-»  »•'      '        ....   -,5^5,(5^  ell  liability  for  t'-  ..i 

tSic   '  u  ha  has  fllec,  with  the 

of  PuO!.:i.c     orxE,    a   .,'.^'-:ci  insurA  ;    Cllty  ajtainst,   uro^^.t^'ty 

dana^^e  end  thnt  tnis  bond  is  *  :ably  In  e.ceaa  oi*   t\iB 

araounte  of  tiie  claliras  fllec.  to  u»v.,e,       I  also  vinueretand 
t»iat  the  a£  rerjfite  eu^ouait  of  olai»8  filed  to  date  is  approx- 
Icmtely   :il2i, 000,00  auo  that  they  arise  out  of  allor-od 
danisr^e  to  adjacent  property.        Liability  has  not  bo^n  admitted 
upon  any  ox'  Uus  claUm  nor  have  tiie  a.aoimta  of  any  ol   them 
been  ap|>roved« 

opiKioa 


The  ocntract  between  tlie  City  and  MacI>onald  end 
XalKi  calls  for  certain  payments  to  be  fitade  ae  the  work 
pro£:x^s8e«. 

The  contractor  !■«  uuxXer  the  teraie  of  his  contract^ 
reaponilble  tor  any  daB»s<^ea  wlrdolx  are  sustained  during  the 
progress  of  the  wca>k«       This  provision  taeans  that  tlie  contractor 
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<MB&  b9  tmim  •*•-  fl^  only  wljen  t.ie  ar.ount  or  taosaigtt  austftlzMiA 
by  «oy  peracBT.  Ims  "boOTx  cotenalnftd,  •ith«r  te^  ogiHMSiient  or  by 
cc»;.rt  at".  ?o  liold  ot.iorwio*  would  b«  to  prevent 

prOi'^ess —      ..^  -  .  .a  d  er  ti^c  co.itrttct  b^lng  roaUe  as  atlpxi- 
lateci  for  Uji  reason  Uiat  ii   w«  vera  to  recognise  evary 
unliquidated  claim  for  tlaxaacaa,  axacgaratad  claima  laiiiht  ba 
fllad  wlilcii  aveii  trie  clsliaants  tl-*©ayBalves  ni^^ht  not  uava 
hopa  of  recoverlr-^  on,   tmc  if  the  cc  --"-r>-«--"  •  -     <      :  rait 
their  liquication  no  pro;  oeaiv©  pap  o  and 

tiia  contractor  nlgjit  ti^iareby  be  pravc.,^,..    ^. -.,...  i..xx   Axinn 
Ilia  ooi.tract* 

In  tha  iiaattmt  cftse,   as  I  hava  already  Indicated, 

the  c-Xi tractor  sna  Xjum  cltj'  are  InaureC  ajau.st  property 

dc.':a.  ©  Tra"   in  ©,  eesa  of   the  ai.i'.iint  or  clains  flleo. 

f"  ■■'•   -■  '-'-•--.    ^    r,  bond  given  Ir-    '  ■*  "  -♦—*.•. v-.j»  for  the 

ir  ^anca  of  his  c  nlao  ';:»  respona- 

iuj-    * .- ,   . -i.^  xvvilure  to  siaet  i.^v  ox**.4  <«  ..  w**  any  ciaia«»':«a 

Buatriaad  by  any  peraon  by  roaeou  of  hla  actlona. 

In  view  of  these  fncta  yovt  are  advlaed  that,  in 

agr  opinioii^  you  will  ir    '  -'-•*•«       ^^  -       •--•■!    -  - -^oosive 

paysients  to     e;.3rs.  .  ;  m'  the 

contract  providac-,  howav^i,    usit-. o  xi   .-.i,  w*%    ^.x^.c   ->^     2   .-^  Id 
feel  that  t}w  vuT.omt  oH  tL«  claiir^a  was  such  tixftt  it  could  not 
be  met  by  the  contractor  or  by  his  bondaaan  "■  — -    -*^     •  -■'^f-  be 
juatlflftci  In  wltliholdl:,,':  pir/rac-at  1:^.1:. er  the  <  l 

8.^'  -   -    '    '-*-nent  was  fesaat.e  of  tlic  cl£^l';ne»       'ilix^    ..w,i;at,     ..wevor, 
£^:  ■"»  pursued  exeept  as  a  matter  of  last  reaort  lor 

imv:<j.  uo»t.-.i,'    thfi>  qucati'"'    —    '' ■    '-*•--.  g^^  to  tiio  exr."'-  ■      •'  .it 
due  upon  tiics©  cl alias  .-  w©  iiau  tli©  j 

withhold,,  an6  our  feilu,  w   wv.  ^u^,   u.^er  the  contxniCw  ..t*_ii  be 
eonaideraii  a  breach  on  our  part  and  renuer  the  clt7  liable 
therefor* 

KeopeotTully  au'Jixltted, 


To  the  • 
Co  ::v.  roller. 

Copy  to  - 

Director  oi    i^^lic  y!orka< 
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NOV«nb«r  1S«  1957* 


SUBJKCTt  In  ro  Pfty-iTjent  of  Lle«ruie  F««a  v/haa 
Aounmt  of  LieensA  Has  l^en  Changed 
by  Axaendatoary  Ordinance* 

Dear  Sirs 

I  have  your  request  wherein  you  oall  lay  attention  to  Um 
fact  that  cm  Axi^^uat  17,  1937,  OjTdinanoe  No*  17*046  waa  approved  by 
the  Mayor>  vhioh  ordlnanoa  ohanaad  one  section  of  Ordinanoe  No*  .^ 
17*044,  m^ioh  seoticm  dealt  with  the  amount  of  the  payment  of 
licanae  fees  for  the  inspection  of  xueat*  There  were  no  other 
changes  i^ade  by  tiiB   suriendatory  oi>dinanee* 

The  original  ordianoe  provides  that  nholeaale  (toaleira 
In  xaeat  shall  uialce  nonthly  reports  of  the  amount  of  neat  handled 
during  the  previous  month  and  pay  a  license  for  the  inspection 
of  said  ioeat  as  provided  by  the  ordinance i  said  lleense  to  be 
paid  monthly*   It  appears  that  at  the  tixoe  the  amendatory  ordl» 
nanee  becaiTie  eff\»etiv«,  eertain  dealers  were  delinquent  in  their 
payaents  for  the  aoaths  of  July  and  August^  1937* 

You  ask  if  you  can  collect  the  lieense  fees  for  July 
and  Auguat  under  the  old  ordinance,  and  also  wlien  the  reduced 
rate  provided  for  under  tlie  as^odatory  ordinanoe  beoouiea  effective* 

I  have  heretofore  had  ooCMMlon  to  adviae  you  upon  a  sim- 
ilar matter*  see  lay  opinion  voider  date  of  October  4,  1935, 
addressed  to  you,  whex*ein  I  advised  you  that  after  aeotion  89  of 
the  license  ordinance,  which  authorised  the  collection  of  certain 
lioenaes  from  hotel  keepers,  was  a^-iended  without  a  saving  clause 
which  would  give  the  eity  the  ri^pit  to  collect  the  afiiount  of 
licenses  which  had   already  aeczn«ed,  tlmt  licenses  which  raaiained 
unpaid  after  the  amendatory  ordinance  became  effective  could  not 
be  eollected  unless  they  luid  been  reduced  to  a  Judgtoent*  The 
eonelusion  wl'd.ch  I  reached  in  that  case  is  amply  sxipported  by 
the  authorities  cited  in  my  opinion,  and  I  am  satisfied  that  my 
conclusion  is  correct.  Insofar  as  the  facta  in  that  ease  are 
concerned*  True,  in  that  case  the  amendatory  ordinance  contained 
a  clause  to  tlie  effect  that  all  conflicting  ordinances  were  re- 
pealed* A  repealing  clause  is  not  neoessary  when  the  ordinances 
are  so  conflicting  that  both  cannot  ataxid,  and  in  support  of  this 
principle  in  my  previous  opinion  I  directed  your  attention  tot 
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and  to 


CITY  OF  ST.   LOUIS  r.  KKLJitANy 
159  S,  W»  4431 

U.  S.  V  TXKb^, 
20  £a«  ^«  153, 


STATB  V.  SBCOND  DISTRICT  COURT,  (Kev.) 
287  Pae.  957. 


The  language  quotad  tvwi   tlie  oplnlona  in  tltase  tlirea  oases 
amply  supports  the  principle  t}iat  an  express  repealing  clause  Is 
not  neoessary  to  repeal  an  earlier  ordlnanee  where  there  la  an  ir- 
reconcilable confllet  between  tlM»a«   as  was  said  by  the  Nevada 
cases 

"The  i  tilled  repeal  or  a  statute  tal»s  plaee 
iihen  the  new  law  contains  provisions  contrary  to  those 
of  the  fovatat   law  without  exinressly  repealing  the  same** 

The  above  statesisnt  or  the  law  is*  however*  eorreet  only 
whea  there  is  such  a  rep\:4snanoy  1i>etween  tiie  two  ordinances  tliat 
botlx  cannot  be  given  effcMSt,  or  as  Jud^  MeQ^dllan*  in  his  work 
on  Municipal  Corporatlona*  expresses  the  prlnclp]4i« 

"Hepaal  by  itoplication  is  novBV   penultted 
if  it  oan  be  avoided  by  any  reasf^aable  oonstruotion 
of  the  statute «  If  botli  acts  can  be  given  full  force 
without  conflicting  with  each  other  or  if  the  latter 
act  la  merely  affinaatlvo  or  auxiliary  and  not  in^ 
consistent  both  ciuat  stand  and  the  fonaer  is  not  z*e* 
pealed*** 

UaOMlUAX,   »UHiai»kL  GOtlfOHATima, 
Par.  877. 


Citlxaisi 


jpKOPI£  v«  iiANBAUMf  (Uioh.)* 
42  K.  ^.  1124. 

See  alsot 

lU  re  GlAMsm, 

14  Gal*  App«   (2d)   246. 

"liepeals  by  iidpllcatiou  are  not  favored  (29 
Cal.  Jr.  694),  and  are  only  found  to  exist  where   *i|^ 
becotuos  apparent  that   the  legislature  did  not  intend 
the  fomuir  act  to  rosMiin  in  foroe**     (23  Cal.  Jur. 
691).     No  such  intent  is  apparent  here*     As  we  view 
the  legislative  ^xistory  of  these  seetiona,  seetlcn 
120Sa,  wj-ien  enacted  in  1933,  becaias  qsm  of  the  ex- 
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oepti (ms  'hereinafter  aat  forth*  as  proTlded  in  8u1>> 
division  1  of  section  1203  as  it  read  in  1935^  aoid 
said  aeetio:^  li^OSa  no»  roaains  (me  of  t}iG  exoepticuis 
'hereinafter  set  forth'  as  x^rovided  in  section  1203 •!• 
In  other  words,  section  iCOSa  still  follows  after  the 
general  provisions  above  set  fortli  despite  the  trans- 
fer  of  said  general  provisions  froa  suhdlTision  1 
of  section  1203  to  section  1803 tX,  This  view  fixids 
support  in  the  editorial  practice  adopted  with  re- 
spect to  such  section  nuubering  and  lettering*" 

More  in  point,  however,  is  ths  case  of  CITY  OF  HEJOA 
V.  HUSSWURM,  (aup.  ct*   of  Ark»),  68  .5.  ';■> ,   (Bd)  1009,  Ubd«r  a 
prior  ordinanee  of  the  city  doctocrs  and  dentists  were  0Oi>ipolled 
to  pav  a  license  of  $80*00  per  Tear*  Pending  litigation  over  the 
validity  of  the  ordinance  it  was  auended  by  changing  the  partic- 
ular section  so  that  tiie  liceiisea  were  reduced  to  ^25*00.  It 
was  contended  that  tliis  constituted  a  ra^^eal  of  the  fox'uisr  sec- 
tions and  that  tixe  city  could  not  prooo«d  to  piuiiali  the  delin- 
quents for  not  paying  the  old  license*  In  disposing  of  tlie  siatter, 
the  court  saldt 

"Thex^e  is  no  repugnancy  between  these  ordi- 
nanees,  as  they  relate  to  different  years,  and 
there  is  therefore  no  iisiplied  repeal*  In  the  case 
of  Sanderson  v*  VilliaiiiS,  142  Ark«  91,  218  G.  '-i, 
179,  it  was  held  tihat,  where  there  Is  no  express 
repeal  hy  the  last  enactoient  ot   prior  statutes, 
it  is  to  be  presisued  tluit  no  repeal  was  intended, 
and  such  effect  vfill  uot  be  given  unless  the 
statutes  are  in  lrx*econoilable  conflict*  ?^bh 
V*  il  Dorado,  170  Ark*  10,  278  S*  W.  649*  This 
rule  of  conatriiotion  applies  to  taunieipLl  ordi- 
nances as  well  as  to  tlie  statutes  of  tlie  state* 
Section  203,  i^evvUillin,  Itvaiicipal  Ordinances  *** 

In  the  instant  case  it  soust  be  reaaaoiheved  that  the 
aioendatory  ordinance  contained  no  express  repealer,  nor  did  the 
l3oard  of  i^uperviaort;  express  any  intention  of  attandaoing  the 
licensing  of  icieat  dealers  as  a  whole,  nor  oven  entirely  abandoa»> 
ing  the  licensing  of  those  paxi*ieular  dealers  v^ho   are  affected 
by  the  ajinendiuient*  Its  action  was  sorely  to  give  relief  where 
prestssably  it  was  thou^it  tliat  tlie  forxaer  license  was  too  high. 
This  being  tlao   case,  tiiere  was  no  repeal,  for,  e  vidently,  it  was 
the  intention  of  the  'toai'd  to  coutiixuA  to  license  these  partio- 
iilar  dealers* 


B% 
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You  are  therefore  advised  tliat  the  old  ordinanoe  re* 
aalnad  in  force  uiitil  the  effective  date  of  tlie  new  one,  to-vit^ 
Au^^st  17,  1937,  and  not  having  Ix^n  repealed  those  liable 
under  tlie  license  can  be  coifl^pelled  to  pay  license  fees  xmder 
the  old  rate  until  the  new  license  went  into  effect ,  and  there- 
after they  8ho\ild  pay  under  the  new  rate*  However,  as  the 
aaeiunt  of  sales  is  ooKputed  on  a  monthly  basis «  and  the 
licensees  are  compelled  to  repca>t  the  amount  of  nieat  handled 
each  calcTvdar  mcmth,  you  luay  loaks  the  new  x^te  apply  from  the 
first  of  the  calendar  month  during  which  the  new  ordinance 
became  effective  *  tlmt  the  old  rate  may  be  iqpplied  imtil 
A^^5U8t  31,  19S7,  and  the  new  rate  toay  oooanenee  September  1, 
1957. 


BespeotfUlly  subcuitted. 


Cirr  ATTOBKEY 
Tax  Colleotor 


CC  to  Controller 

Mr.  Leon  Morris 
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November  20,  1937. 


SUBJSCTi  In  Re,  Disposition  of  iialanooa 
in  Speoiflo  Appropriationa 
Kxiating  at  tho  i:nd  of  Fiscal 
Year* 

Daar  Slrt 

I  have  your  letter  of  Septeciber  7th  to  which  ia  attached 
a  report  ciade  to  you  by  yoxir  supervloor  of  General  Audits  with 
z*eferenoe  to  a  balance  existing  at  the  end  of  the  past  fiscal  year 
in  an  appropriation  siade  to  the  Recreation  Departioent  for  the 
expirees  purpose  of  purehasing  real  property  for  tJiat  'apartment  • 
The  question  you  wish  to  be  advised  on  ist 

Does  this  balance  axitotnatically  revex>t  to  the  cash  reserve 
fund  or  can  it  be  earried  over  in  the  appropriation  of  the  Recre- 
ation Commission  for  the  current  ysar? 

I  note  that  you  say  that  on  Septsraber  3rd  I  Informally 
discussed  tills  iiiatter  with  your  J^r*  f^iddlebrocric  aiui  verbally  ad- 
vised him  that,  in  isy  opinion,  tlie  «ta<yunt  did  revert  to  the  cosh 
reserve  fund*  At  that  tlioe  >!r«  Middlebx>ook's  report  rendered  to 
you  as  of  Septesiber  4th  was  not  before  lue  and  I  did  not  fully 
understand  iitia   nature  of  the  balance  in  qiMstion* 

OPIHIOS 

On  November  1,  1052,  I  had  ocoa8i<»i  to  advise  your  office 
on  a  similar  matter  and  at  that  tlj^  I  reached  the  ccnclusicm  that 
certain  funds  mentioned  in  Section  80  of  the  Charter,  as  well  as  any 
specific  fund,  did  not  rever  to  tho  Cash  Heserve  ]\ind  but  earried 
over  into  the  next  year*  iiince  tJi©  rendition  of  that  opinion. 
Section  30  of  the  Charter  }ias  been  amended*  Ths  amendoent  has  bear- 
ing on  the  question  now  subraitted  for  the  section  pirovides  that 
approjpriations  to  be  devoted  exclusively  to  specified  purposes 
other  than  snmxal  aPTXPOPriations  do  not  revert  to  the  Cash  lieserve 

Section  60  of  the  Charter  provides! 

"Such  unused  and  unenotunbered  appropriations, 
balance  and  revenue  collections  in  excess  of  revenue 
estimates,  as  hereinbefore  in  this  section  defined, 
when  not  tx»ansferred  to  the  cash  reserve  fund  as  here- 
inbefore in  this  section  required  or  authorized,  shall 
be  held  as  surplus* 


nof 
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"S\ieh  su]*pluB  shall  be  taken  into  aecount  as 
vrmaum   of  the  ensuing  fiscal  :?ear|  provided,  however, 
that  my  siioh  surplus  created  In  the  fisoal  year  19S5-54 
or  created,  or  existing  in  any  subsequent  fisoal  year 
Biay  be  appropriated  by  the  board  of  supervisors  at  the 
last  nioetixig  of  suoh  board  in  any  month,  by  ^.leaxis  of 
an  ordinarioe  designatCKl  as  a  supplesoental  appropriation 
ordixumee,  on  the  reeotnoendation  of  the  ehief  admini- 
strative officer ,  or  any  boax^,  oaomission  or  elective 
offieer,  respeotively,  and  the  approval  and  submission 
by  the  amjCT   of  a  supplanentel  bi%9.;^t  estiaiate  or  re* 
quest*  in  the  sasae  uwuuier  and  subject  to  tlie  aaue  oon-^ 
ditions,  except  tixoe,  as  provided  In  this  charter  for 
the  subnisaioa  and  approval  of  the  annual  budipet  and 
tlie  appropriation  ordinance*" 

Section  77  of  the  Charter  p3*ovides  in  iwrt: 

"On  request  of  a  departiaent  head  and  approval 
9f   the  Chief  /idministz*ative  Officer,  board  or  eomr 
liiission,  respectively,  and  on  the  authorisation  of 
the  Controller,  funds  appropriated  for  a  speoifio 
purpose  of  such  departsamt  tfhiidi  beooeiie  surplus  B»y 
be  transferred  and  used  fat*  another  specific  purpose 
within  the  departanent." 

It  is  evident  fjr'Qa  Mr*  Kiddlebrook's  report  that  the 
appropriaticm  in  question  wmm  awdUe  in  the  193&»19S6  Budget  for  the 
purpose  of  cocapletlng  the  purehaee  priee  on  a  specific  piece  of 
property  to  be  acquired  by  tlie  Recreation  Department  for  playground 
purposes  and  tlmt  at  tlie  tiaie  of  the  preparation  and  passage  of 
the  annual  bitd£^et  and  ai^propriation  ordinance  it  was  estimated 
that  v^d,115«01  would  be  necessary  to  acquire  a  certain  portion 
of  the  latter  property  Included  in  the  purchase  proi^raia  of  the 
Kecreation  i>opartment4K 

However,  when  the  Durehase  was  consiianaated  it  was  found 
that  the  cost  of  this  particular  parcel  had  been  ovez^etiuated  in 
the  sum  of  ^1,924*61 •  In  other  words,  there  was  a  surplus,  in 
this  particular  transaction,  of  $1,924 -61 • 

It  appears  to  ne  that  tlie  amount  appropriated  to  the 
Reoreatian  l>ei>artatent  was  nmde  for  the  specific  purpoee  of  acquir- 
ing real  property  for  playground  purposes  and  therefore  these 
fxmds  wtv   appropriated  to  be  devoted  exclusively  to  specified 
purposes* 

This  being  the  case,  and  in  eonfomity  with  my  opinion 
of  November  1,  193S,  It  appears  to  me  that  anytnin;;  reiuaining  in 
the  appropriation  does  not  revex*t  to  the  Cash  i  eserve  i'Uiid*  To 
hold  otherwiee  would  be  to  permit  an  appropriation  to  be  i^ade  for 
a  specific  purpose  and,  if  the  purpose  was  not  accomplished  during 
the  year,  create  the  necessity  of  again  levying  a  tax  to  accoi.iplish 
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Um  mum  purpose,  or  it  would  bo  to  penalt  an  appropriation  to  be 
made  for  a  apeclfic  purple  for  an  ttaount  far  in  exooaa  of  the  needs 

of  tlAt  partieiilar  rAirposo  and  to  estpend  from  tnat  appropriation  an 
amount  suffloient  to  carry  otit  tlie  p^Jirpoee  and  tlien  leave  a  large 
aoount  of  tl»  appropriation  Qvailable  to  build  up  tlie  Cash  Heaerve 
Fund* 

X  talce  it  that  thim  vaa  not  the  intention  of  the  charter 
franere  and  it  waa  only  «uoh  balaneee  as  mi^t  be  left  frcn  tbe 
ozHiinary  amiual  appropriations  uade  to  t};)e  aereral  departiuents 
that  would  be  availa'cdo  for  the  p^vix^pose  of  building  \ip  the  Caish 
Reserve  ^\ind« 

In  ^30  instant  oaae,  the  jnirpose  of  the  appropriation 
havl/i^  boon  acooiuipllsli^d  and  a  bnlonoe  reajainlnc;,  I  axa  of  the 
opinio!],  txiat  said  balaxuto,  if  not  appropriated  pursuant  to  the 
provlsicms  of  Section  80  of  the  Charter  or  transferred  pursisuit 
to  the  provisions  of  3eoti<m  77  of  the  Charter,  does  not  autOBsat* 
loally  revor  to  the  Oash  Kesorve  V^avli,   but  should  carry  0"wir  as 
roTsnue  of  the  ivocreution  Ifoparti^nt  for  the  susceeding  year, 
to  be  tak«a  into  eonslderatlon  In  making  up  tlie  annual  budget  for 
said  suooeadinir  year* 

You  are  advised  aocordingly* 

Respeetuflly  submitted. 


CITY  Mnomax 

Controller 


CC  -  Iieereati<m  Comaissloix 
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November  22  1937. 


SUBJECT :  In  r«  re-instating  employee 
who  resigne  while  mentally 
unsound* 


i/ear  Sir: 


I  have  your  letter  reading  as  follows: 


"Attached  hereto  Is  copy  of  a  letter  received  by  this 
Coiainission  fran  Kenneth  ii,  Leeper,  who  resifiiod  liis 
position  as  Vvatcliman  in  the  3\ireau  of  Streets,  i^epextnent 
of  Public  Vi/orks,  on  April  50,  1S37,  giving  as  hia  reason 
the  following:   'Am  leaving  San  Francisco  on  account  of 
my  health, • 

"Mr,  Leepcr  now  states  that  he  was  mentally  ill  when  he 
resigned  and  that  therefore  said  resignation  should  be 
considered  as  a  request  for  leave  of  tibsence.  Attached 
hereto  is  also  copy  of  letter  irow  Wllliem  Keilly,  M,ij,, 
of  490  Post  Street,  3an  Francisco,  regardin^'i  said  Leeper's 
case,  lir,   iieilly  is  a  meraber  of  the  Lxinacy  Goianission, 

"We  should  appreciate  your  courtesy  if  you  would  advise 
us  at  your  earliest  convenience  as  to  what  acticm  should 
be  taken  on  said  Leeper*s  case," 

Attached  to  your  lettar  is  a  letter  from  the  applicant  ft>r 
reinstatement,  and  one  from  i-^r,  Keilly,  a  member  of  the  local  Lunacy 
Commission.  For  the  purposes  of  the  record,  both  of  these  letters 
are  quoted: 

"On  April  S,  1937,  I  was  confined  to  the  San  i^'rancisco 
Hospital,  On  April  29th  I  resigned  my  position  as 
Watcluaan  and  on  June  25rd  I  was  committed  to  Hapa 
State  Hospital  and  released  two  months  later.  At  the 
time  I  resigned  ray  j^osltion  I  was  .aentally  ill,  and 
now  that  I  have  fully  recovered  •*•  believe  my  resigna- 
tion should  be  considered  as  a  leave  of  absence,   I 
would  appreciate  every  possible  consideration  by  the 
Civil  Service  Coixaission." 

i>r,  Keilly' s  letter:  "lliis  man  resigned  as  watchm«ari 
April  29,  1937  and  at  that  time  he  was  suffering  from 
a  temporsry  mental,  upset,  lie  was  sent  later  to  the 
Napa  State  hospital  wlisre  he  received  treatment  and  is 
now  able  to  return  to  work, 

"It  is  my  belief  and  opinion  that  tixls  man  did  not 
realize  what  he  was  doing  when  he  resigned,  and  I 
would  earnestly  ur^re  that  the  tlifie  he  was  off  be 
considered  a  leave  of  absence  and  that  steps  be 
taken  if  possible  to  restore  him  to  his  position, 
Kecords  of  the  Superior  Goixrt  will  verify  my  statement 
of  his  confinement  at  Napa." 

1. 


-2- 
You  aak  wliat  aotion  you  should  take  in  the  pramlBes* 

OPINION 

I  presume  that  from  your  rather  imcertain  question,  you 
desire  to  be  advised  as  to  whether  the  resignation  of  the  person 
mentioned  is  final,  or  whether  you  have  any  po¥,i;r  to  order  his 
reinstatement  • 

A  resifrnation  to  be  effective  rauat  be  volvintary  and  re- 
flect the  free  ejcpresslon  of  the  person  exercising  the  act.  Or  as 
was  said  by  the  Supreme  Court  of  Indiana  in  STATE  v,  HUPP,  37  K.E, 
141: 

"To  constitute  a  resignation  it  aaist  be  unconditional 
and  with  intent  to  operate  as  such,  v  ^  *  it  is  to  cive 
back,  to  ,%i.V9   up  in  a  formal  manner,  an  office:  Any 
act  of  an  of licer  by  which  he  declines  his  office  and 
renounces  the  I'lorther  ri;ht  to  the  use," 

On  more  than  one  occasion  my  predecessors  in  office  hav« 
seen  fit  to  deal  with  the  subject  of  reslf::natlons.  True,  most  of  th«m 
were  resignation  which  were  demanded  under  duress,  -  See  oplnionof 
Hon,  i'ercy  V,  Long  in  re  Frank  W,  i^^sola  -  July  25,  1908-10,  P.  157. 
In  that  case  Judge  i-ong  after  citing  a  number  of  cases  holds  "That 
a  resigne-tion  obtained  by  oo-ercion  may  be  disaffirmed,"  -  In  other 
words,  that  the  act  of  resignation  must  be  a  free  ond   voliintary  act. 

See  also:   STATE  v,  LADv'.H,  116  K.V/,  486,  where  the 
Supreme  Court  of  Minn,  said:  "To  constitute  a  complete  and  operative 
resi£;nation  of  a  public  office,  there  must  be  an  intention  to  relin- 
quish a  part  of  the  term  accompanied  by  the  act  of  relinquishment," 

If  a  person  who  offers  a  resignation,  does  so  when  his  or 
her  mental  condition  is  such  that  the  full  Meaning:  of  the  act  is  not 
realized  by  the  person  resigning,  the  act  of  resignation  is  no  nor© 
valid  or  final  than  ii  the  same  act  was  performed  vinder  coercion,  and 
is  subject  to  repudiation  whenever  the  person  realijses  tlie  nature  of 
the  act • 

You  axe,  therefore,  advised  that,  if  after  investi£ation 
you  should  detemxine  that  'Jir,   Leeper  did  not  have  the  raental  capacity 
to  realize  the  ;aeaninG  of  the  act  of  resignation,  he  should  be  £,iven 
the  opportunity  to  disaffirm  it,  and  you  nay  jnake  such  order  in  the 
premises  as  will  permit  his  reinstatement  in  the  position.  You  may 
also  take  into  consideration  such  equities  as  nay  have  intervened  to 
tiie  end  that  one  appointed  in  his  place  will  not  be  unduly  penalized 
by  the  reinatate-iient  of  iMr,  Leeper,  Tlie  later  is  not  entitled  to 
salary  during  his  absence. 

Yours  very  truly, 
TO:  Civil  Service  Conraission, 
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Nov«mb«r  24 «  1957 • 

SUBJI^Tt  In  re  -  Allowance  to  Market  Street 
Railway  Company  for  Removal 
of  Hallway  Tracks  on  Nineteenth 
Avenue  «^ 

Dear  Sirs 

I  have  yoxir  reqvieat  that  I  advise  you  as  to  the  propriety 
of  your  laaking  a  recOBoaendatlon  for  the  approval  of  a  contract  be- 
tween the  Market  Street  liailway  Coiapany  and  the  City  and  County  of 
San  Francisco  relative  to  the  removal  of  street  irailway  tracks  on 
Nineteenth  Avenue  between  Gloat  Boulevard  and  f^awona  Street* 

I  \jnder stand  that  Nineteenth  Avenue  is  being  improved  out 
of  the  one-q\iarter  cent  gas  tax  fund  and,  therefore,  the  expendi- 
tures for  the  improvement  of  the  street  must  receive  the  approval 
of  the  Divisional  iingineep  of  the  Department  of  Public  Works  of  the 
State  of  California*  In  other  words,  while  the  work  is  being  done 
by  the  City,  it  is  really  under  the  3^ufi»dlction  of  the  State 
Uighvay  Department* 

See  I    SOUTHERN  CAL.  ROADS  CO*  v*  McGUIRE,  et  al, 
2   Cal.  (2d)  115« 

It  further  appeal's  that  on  Nineteenth  Avenue  between 
Wawona  Street  and  Sloat  lioulevard  the  Market  Street  li^ilway  Compeuiy 
is  maintaining  a  double  track  street  railway  constructed  sotoe  years 
ago  voider  a  franchise  granted  to  the  Parkside  Railway  Company.  This 
franchise  has  expired  by  li.^tation  of  time  and  pursuant  to  a  pro- 
vision in  the  franchise  the  rails,  poles  and  trolley  lines  and  all 
other  physical  property  on  the  street  has  reverted  to  the  City* 

OPINION 


As  a  condition  pi^cedent  to  the  approval  of  the  work  by 
the  engineer  for  the  State  Departnient  of  Public  vVorks,  it  was 
agreed  between  the  City  Engineer  and  the  Highway  Division  of  the 
Department  of  Public  -orks  of  the  state  of  Califoimia  that  the 
double  line  of  railway  tracks  on  Nineteenth  Avenue  between  Wawona 
Street  and  Sloat  Bovdevard  would  be  removed  and  a  single  track 
installed  in  their  place,  with  the  exception  of  a  very  short  space 
Where  a  double  track  was  necessary  to  complete  the  coniiection  with 
the  street  CGa:>  line  on  Sloat  )k»ulevard*  As  a  matter  of  fact,  it 
was  the  wish  of  the  State  Hi^tiway  Departaent  that  the  tracks 
•ho\ild  be  entirely  eliminated  from  Nineteenth  Avenue  and  the  in- 
stallation of  a  single  track  was  a  compromise  in  order  to  permit 


th«  continxiatlon  of  railway  sezTlce  over  Nineteenth  Avenxie  and  Twen- 
tieth Avenue* 

I  also  understand  that  several  confereneea  were  held  be- 
tween the  representatives  of  the  City,  the  State  Highway  Depai'tment 
and  the  Market  iitireet  Hallway  Company,  and  that  it  was  finally 
agreed  between  all  parties  that  the  double  tracks  should  be  removed 
and  the  single  track  installed  up(»i  the  follow5.ng  conditions,  to-witt 
That  the  total  expense  thereof  would  be  appz*oxiiuately  $6,676.00; 
that  tlie  Market  Street  Railway  Coauimny  would  contribute  to  this  ex- 
pense the  Bvaa   of  $2,159.00,  and  that  with  the  approval  of  the  btate 
Highway  Department,  the  City  would  contribute  the  remainder  of  said 
eaq^nse,  to-wit,  the  sum  of  $4,517*00,  the  last  ia9nti(»ied  sum  to  be 
paid  out  of  the  so-called  one-quarter  cent  gas  tax  allotted  for  tloe 
impz^ovement  of  state  highways  within  the  boundaries  of  San  Francisco. 

)filhlle  the  teruis  of  this  agreewsjent  were  never  definitely 
set  f<»'th,  insofar  as  the  obligations  of  the  Marlret  street  hallway 
Ccnpany  are  concerned,  I  have  before  me  aji  agreexaent  entered  into 
imder  authorisation  of  the  '^oard  of  Sui^rvisora  on  September  13, 
1957,  which  provides  for  the  program  for  the  biennium  commencing 
July  1,  1937  for  the  improvement  of  highways  in  San  i'ranciaco  out 
of  the  one-q\iarter  cent  gas  tax.  Tills  agreement  sets  fox*th  the 
various  hi^ways  in  San  f'ranoisco  wliloh  are  to  be  improved,  Amaa^ 
which  is  Nineteenth  Avenue. 

In  the  contract  tiiis  project  is  referred  to  as  Project 
5A  and  5B.  5A  piH>vide8  tliat  the  City  shall  acquire  an  additional 
thirty  foot  right  of  way  along  Nineteenth  Avenue,  and  5B  provides 
that  the  City  shall  grade  and  pave  two  tlxlrty-eight  foot  roadways 
on   Nineteenth  Avenue  from  Sloat  Boulevard  to  Taraval  street  at  a 
cost  of  $4600.00,  which  sum  is  to  be  paid  from  the  one-quarter  cent 
gas  tax  fund. 

While,  as  X  have  said,  the  Market  Street  Hallway  Company 
is  not  a  party  In  any  way  to  the  agreement ,  fl*osn  records  submitted 
to  me  by  the  iiiigineering  Department  of  San  Francisco,  it  is  evident 
that  the  repi^sentatives  of  the  Market  -  treet  liallway  Coiiipany  were 
present  at  the  conferences  leading  to  the  agreement  between  the  City 
and  the  State  relative  to  the  ixriprovement  of  Nineteenth  Avenue.  For 
instance,  I  have  befoare  me  a  memoz>andura  of  a  meeting  in  your  office 
on  April  26th  of  the  pi*esent  year  at  which  were  present  with  you, 
Mr.  Gahill  and  Mr.  Oat  of  the  Public  Utilities  Department,  Mr* 
Newton  of  the  Market  Street  Hallway  Company,  Colonel  Skeggs,  District 
Engineer  for  the  state  lilghway  Department,  Messrs.  Hester,  Casey 
and  Qbmen  of  the  Department  of  xiJigineering  of  the  City,  iit  that 
time  Mr.  Newton  stated  that  as  long  as  the  Market  Street  Railway 
Compeny  had  no  franchise  and  could  be  stopped  from  operating  its 
tracks  over  Nineteenth  Avenue  and  Twentieth  Avenue  at  any  tltie. 
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that  it  would  not  bo  willing  to  expend  any  axoount  in  the  relocation 
of  the  tracks*  Thereupon  Colonel  vSkeggs,  representing  the  State 
Highway  Departiiient,  aaid  tliat  the  state  would  contrllAite  out  of  the 
one-quarter  cent  gas  tax  for  the  jTurpose  of  relocating  the  tracks 
on  a  single  traok  basis  on  the  avenxjie  between  Wawona  St]?eet  axid 
Sloat  Boxilevard  an  amount  sufficient  to  defray  the  cost  of  labor, 
ballast  and  paving  if  the  Railway  Company  would  furnish  all  track 
aaterlalsy  ties,  poles  and  rails  and  superintend  their  installationi 
ifr*  Newton  thereupon  stated  that  ha  would  take  the  offer  to  his 
superiors  and  in  due  tiiie  advise  the  City  Engineer,  as  well  as  the 
State  Highway  Department,  as  to  whether  or  not  the  sviggestion  would 
be  accepted*  Finally,  after  considerable  negotiations,  and  prior 
to  the  15th  day  of  i»ept«nber,  1937,  the  liailway  Caupany  accepted 
the  suggestion  of  Colonel  Skeggs  smd  it  was  tacitly  agreed  that 
the  coat  of  reioovlng  the  tracks  and  installing  the  single  track 
wotild  be  carried  out  on  the  flna.).clal  basis  above  set  forth,  that 
is,  that  the  Railway  Company  would  pay  ^2159*00  and  the  reioaining 
f4517»00  would  l3©  iuade  a  ciiarge  a^^^air^t  tiie  one-quarter  cent  gas 
tax. 

Tljereafter,  and  on  the  15  th  day  of  Septsauber,  1957,  under 
resolution  of  the  3(Mu»d  of  Supervisors,  a  memorandum  of  agreement 
was  entered  into  between  the  Chief  Adjilnlstriitive  Officer  of  San 
Pranoidco,  the  Director  of  Public  Works  and  the  State  of  California 
Departxaent  of  Public  '..orks  covering  the  work  to  be  done  in  San 
B'rancisco  for  the  present  bienniuu  out  of  the  one~quarter  cent 
gas  tax* 

Subsequently  a  tentative  agreement  v«ls  prepared  between 
the  City  and  tb»   Market  atareet  Railway  Cocipany  which  practically 
carried  out  the  conditions  regarding  tiw   reiaoval  of  tiw   tracks 
which  had  been  theretofcn^e  agreed  upon  between  the  City,  the  State 
and  the  Market  Street  Hallway  Company.  This  agreeaaent  was  sub- 
mitted to  xae  for  approval.   I  found  that  the  ag2?eement  did  not 
cover  certain  conditions  trtiieh  I  thought  should  be  re-written 
therein  and  after  conferring  with  the  attorneys  for  the  i^aiilway 
Coiapany  these  conditions  "uere   agz*eed  to  arid  I  re-drafted  the 
agreement  and  approved  it  as  to  fom*  I'he  main  change  which  I 
wmAB   in  the  agreeoaent  was  that  by  reason  oX'  the  ('Ity  contributing 
or  peruitting  the  removal  and  installation  of  tlie  railway  tracks, 
the  Company  wotild  not  gain  any  right  to  operate  its  railway  tracks 
over  Nineteenth  Avenue  or  Twentieth  Avenue  whi&}:i  it  did  not  have 
at  tl:te  date  of  the  execution  of  tlie  agreeuient*  In  otjier  words, 
the  e.rpiratlon  of  tlie  franchise  would  not  be  waived*  in  tlJ.8  form 
I  approved  the  agz*eaaent  and  retvimed  it  to  the  i-'irector  of  Prop- 
erty* I  understand  tliat  subsequently  tlie  agreement  was  signed 
by  all  interested  parties  under  t>»  loisappx^ehensioa  that  the 
proper  resolution  of  the  board  of  aujjervisoro  had  been  passed 
authorizing  Its  execution* 
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P^rom  the  foz>egoing  the  following  conclusions  appear  to  xaei 

That  It  was  agreed  between  the  State  Highway  Departaient 
of  the  State  of  California,  the  l^li^ctor  of  Public  vVorks  of  San 
Francisco,  and  the  representatives  of  the  J.iarket  street  liallway 
Company,  that  the  railway  tracks  on  Nineteenth  Avenue  between 
Wawona  street  and  Sloat  ^ulevard  should  be  re-locatedj  that  the 
Cc»ip«my  should  jjay  an  agreed  amovint  to  defray  a  portion  of  the  ex- 
pense of  removal  and  that  tlie  remainder  of  said  expense  should  be 
met  out  of  the  one-quarter  cent  gas  tax  as  a  cost  incident  to  the 
improvement  of  Nineteenth  Avenue;  that  thereafter  a  iiieciorandum  of 
agreement  wais,  under  authority  of  the  Board  of  Supervisors,  entered 
into  between  the  State  Department  of  Public  v/orks  of  the  State  of 
California  and  the  City,  which  p3?ovided  for  the  iiaproveiaent  of 
Nineteenth  Aveniie  and  definitely  set  aside  the  sum  of  ^46CX)*00  to 
cover  tlie  cost  of  the  city's  work  on  Nineteenth  Avenue  betweoa 
Sloat  Boulevard  and  Taraval  Street,  which  included  the  relocation 
of  the  tracks  of  the  Market  street  fiallway  Coiiipany.  This  agreement 
was  ratified  by  tlie  Board  of  Stipervisors,  and  although  the  Market 
Street  Railway  Company  was  not  a  ptirty  to  it,  it  was  understood 
between  all  of  the  parties,  including  the  tviarket  Street  Hallway 
Cocipany,  that  tiie  tracks  should  be  relocated  on  the  basis  herein- 
before set  forth;  that  the  Director  of  V/orks,  the  City  Engineer 
and  the  Director  of  Property,  acting  upcai  this  agreement,  proceeded 
to  enter  into  the  necessary  agre^ient  with  the  Market  street  liail- 
Ibkj  Company  to  carry  out  the  terms  heretofore  agreed  upon;  that 
while  this  agpeeinent  was  signed,  no  authority  of  the  Board  of 
Supervisors  was  ever  given  for  its  execution. 

You  are,  tlierefore,  advised  that  in  view  of  the  fact  that 
the  tracks  in  question  az>e  owned  by  the  City  and  are  at  the  present 
time  being  used  for  the  accoiamodation  of  the  public  generally,  and 
that  the  State  Department  of  Public  v;orka  has  approved  the  improve- 
ment of  Nineteenth  Avenue,  the  plans  for  which  ixaprovesiieiit  included 
the  payment  of  the  necessary  amount  to  defray  the  City's  contribution 
to  the  cost  of  tlie  removal  and  relocation  of  said  railway  tracks, 
the  Board  of  Supervisors  has  full  power  to  authorize  an  agz^euient 
between  tlie  City  and  the  Market  Street  I^ilway  Company  wlxich  will 
cai*ry  out  the  conditions  tentatively  agreed  upon  between  tiie  City 
and  the  Compemy,  which  includes  the  payioent  of  ^^517 .00  to  defray 
the  City's  portion  of  the  cost  of  relocating  the  tracks*  It  is 
needless  to  say  tliat  this  is  a  luatter,  like  the  approval  of  any 
other  contract,  w}iioh  lies  within  tlio  sound  discretion  of  the  -ioard 
of  Supervisor's,  aiid  if  tliat  body  deems  any  other  course,  as  to  the 
handling  of  these  tracks  more  beneficial,  it  may  refuse  to  approve 
the  agreement* 


If  you  should  doaire  to  ask  further  consideration  of  this 
BUiLtter  at  the  liands  of  the  Boecpd,  my  suggestion  is  that  you  re- 
quest the  Acting  Mayor  that  he  request,  pxirsuant  to  tlie  provisions 
of  Section  14  of  the  Charter,  reconsideration  of  Uesolutlon  lio« 
5623,  which  was  refused  passage  on  November  15th» 

Hespeotfully  siilanitted. 


CITY  ATJX)RHE5f 
Chief  Adraini strati ve  Officer 
CC  -  Board  of  Supervlaoira 
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movesi^r  29,  1937  • 


!>«ar  Sir  I 


I  b.ftV9  your  lott«r  r«&dJjag  a»  foXlcnvat 


"Tber©  waa  offered  for  rocoru  in  this  depart* 
aent  a  I«ed. 

"In  tlu)  Grauting  Cl&u5«y  tU«  gractora  war* 

z^&^ad  as  John  J«   iJurpthy  £>^^  Mary  l!urphyf  liia  wife. 

"The  sigtistwiraa  to   ti^e  i.istrumcnt  were  sL.jned 
aa  John  J.   v.iurphy,  .^&y  >urph-/. 

"Tl-j©  notary  ackr.jwiedtecL  the  daed  as  in  Granting 
C^'ose,   Jo]^  J.    ^rpii^  and  kary  murphy* 

"Please  lot  ae  have  yotir  opinion  as   to  tl^e 
v;  of  stt^e;      sliOulci  i  iridax  tiie  wife's  narfte  as 
rphy  or  >."ay  .'urphy?       Of  course,   Uie   trana- 
criul:.^  of  aaiae  on  reooi'de  is  the  sa^e  as  on  the 
instruiaant," 


OPXIIICK 

Webster's  Hew  Inten^ational  L'iction&ry  i^.ives 
"May'/l^oll*',   "Moll:?",   "i'oll"  and  "Folly*  aa  dialnutives  of 
tlie  word  "itai^". 

See  alsot     SfAfS  OF  KAIJSAS  v.   6AT^>vU.  1  i'ae.   770 

In  this  case  a  perscci  was  described  as  "Uary  Irown". 
It  was  asserted  that  tne  coi'rect  na^ae  oi    ttie   -person  referred 
to  was  "Slollle*  Lrcwn*       The  Court  aaidj 

"^le  naiae    *Mollie  *  is  used  as  a  diaamitive 
of  'Mary*.       The  two  najaea  are  really  the  aatue 
and  constitute  only  one  najae." 

In  GALLIANO  v,  KILFGY.  84  Cal,  86,  the  3upre»e  Court 
of  California  said} 

*^hsr«  a  defendant  was  sued  as  '*Ro8a  '  Kilfoy 
haa  a  default  enterecL  against  her  by  that  name 
u.p<»3.  rttum  of  service  of  sucaaona  upon  •Rose*  Kilfoy, 
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deacrlbeoi  in  tJ:\«  return  as    'one  of  the  tiefendRnts* 

file  r^ai-Gs  liflll  be  corislder6d  subBtaiitlally  tliC  b&k« 
and  tlxe  Ic&.tity  of  t.^e  person  sorvea  aa  one  of  the 
aefendents  is  ppiaia  fa  elf  established.  ** 

It  ••ems  to  im  that  the  last  lueiitioned  case  la 
te9i«ive  in  the  present   inquiry,  for  w©  have  the  person 
described  in  the  body  of  the  deed  as  "/lary"   atid  el  though 
she  signs  ti>«  deed  as  "iriay",   la  the  certifieate  siae  la  again 
referred  to  as  "M&rj"  and  "as  tlic  peraaa  who  executed  the 
annexed  iiiStrtwiant.        "Kay"  beln^i  a  disiinutive  of  "Mary"   the 
nfts«es  are  the  se^^^. 

Yoa  are  therefore  aavised  that  "Mary"  aurpiiy 
executed  ti^ie  ueed  in  queaticai  suic   that  the  indexes  of  your 
ofiioe  shouXu  so  iiidlcate* 


Very  truly  yours, 

ttti  k^Tv-ROd. 


To  the  • 
Recorder • 


#1 
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December  2,   1957* 


SUBJECTi  Warrants  of  Arrest,  l:3ail  thereon 
and  Coats  of  Returning  Person 
Arrested  to  t^ie  city  and  County 
of  San  franclsco* 


D»«r  Slri 

This  office  is  in  receipt  of  yoiir  request  for  an  opinion, 
aa  follows t 

RBQUEST 

"We  wish  to  be  advised  on  the  following  quest- 
ions: 

1*  If  a  warrant  has  been  issued  by  one  of  the 
Jttdges  of  a  court  of  law  in  San  Francisco  for  tlie  arrest 
of  an  indivldiial  charged  with  a  felony  and  bail  has  been 
set,  and  tloe  defendant  thereunder  is  arrested  in  anotlier 
county  of  t'nis  state,  is  the  defendant  to  be  taken  be- 
fore a  court  in  the  county  of  arrest  and  be  adxoitted  to 
ball;  if  not,  is  the  cost  of  returning  tlie  defendant  to 
San  P'rancisco  a  charge  against  the  funds  of  tMs  city 
and  ooxmty? 

2«  If  a  wax'rant  has  been  issued  by  one  of  the 
Judges  of  a  court  of  law  in  San  Francisco  for  the  arrest 
of  an  individual  charged  with  a  felony  and  bail  lias  been 
set  and  the  defendant  thez^under  is  arrested  in  another 
county  of  the  state  and  the  bail  is  not  f  cacthwlth  given, 
is  the  defendant  to  be  taken  before  the  coux^  in  the 
county  of  arx^st  and  held,  or  is  lie  to  be  z*e turned  to 
San  Francisco?  If  tlie  cost  of  returning  the  defendant 
to  San  Franeisco  a  charge  against  county  fuiiKis? 

5*  If  a  warrant  has  been  iss\xed  by  one  of  the 
judges  of  a  court  of  law  in  San  Francisco  for  the  arrest 
of  an  individual  charged  with  a  felony  to  be  held  wilda- 
out  bail,  euxd  the  defendant  tl-ierein  is  arrested  in 
another  county  of  this  state,  is  the  cost  of  returning 
tlie  defendant  to  San  I'ranciaco  a  charge  e^^inst  the  funds 
of  this  city  and  county* 

4«  If  a  warrant  has  been  issued  by  one  of  the 
judges  of  a  court  of  law  in  San  I>ancisco  for  tlie  arz*est 
of  an  individ\ial  charged  with  a  xuisdeiaeanor  and  bail  lias 
been  set,  and  the  defendant  thereunder  is  arrested  in 
another  county  of  tliis  state,  is  the  defendant  to  be 
taken  before  a  court  in  the  county  of  arrest  and  be  ad- 
mitted to  bail  I  if  not,  is  the  cost  of  retvu:*ning  the 
defendant  to  San  Francisco  a  charge  against  the  funds 
of  this  city  and  county? 


Z^OttSBOffi 


■I    BJ 


P.  Si 


#8 

5*  If  a  v/arrant  has  been  issued  by  one  of  the 
Jtidges  of  a  court  of  law  in  San  Praneiaco  for  the  arrest 
of  an  individual  cliarged  with  a  misderieanor  and  bail  has 
been  set  and  the  defendant  thereunder  is  arrested  in 
another  covaity  of  the  state  and  the  bail  is  not  forthwith 
given,  is  the  defendant  to  be  taken  befox*e  the  court  in 
the  county  of  arrest  and  held,  or  is  he  to  be  returned 
to  San  I^'ranciBco?  Is  the  cost  of  returning  the  defendant 
to  San  Francisco  a  charge  against  coimty  funds?" 

OPlKlcm 

1*   When  a  warrant  has  been  issued  by  a  judge  on  a  felony  charge, 
if  the  offense  is  bailable,  bail  is  set  by  the  judge  issxxing  the  warrant 
and  bail  can  be  taken  only  in  the  county  in  which  the  warrant  was  issued. 
The  coat  of  returning  the  defendant  would  fall  upon  the  City  and  County 
of  San  Francisco  if  the  defendant  were  returned  by  the  sheriff  or  any 
of  his  deputies  or  by  tlie  district  attorney.  There  is  no  provision 
in  law  authorising  the  City  and  Covnty  of  3an  hTsxioiHCo   to  pay  costs 
of  retuanxlng  a  defendant  if  the  arrest  is  made  outside  of  the  county 
by  a  police  officer,  and  in  such  oases  it  is  a  well  recogtiized  custom 
that  if  persons  swearing  to  a  inunrant  wish  to  have  tlie  defendant  re- 
turned to  the  City  and  County  of  San  Francisco  a  sufficient  deposit 
should  be  xiiade  by  tlie  pezMson  swearing  to  the  warrant  to  cover  tlie 
expenses  of  tlie  x'et'am  of  said  defendant, by  tlie  Police  Uepartiaent • 

2.    The  jinswer  to  y:}ur  second  qtiestion  is  the  saxm   as  in  the 
case  of  question  1. 

5.    If  a  warrant  has  hBQO.   issued  by  a  Judge  in  San  ^''rancisco  on 
a  felony  charge  and  the  defendant  is  to  be  held  without  Imil  and  said 
defendant  is  rotxiriied  by  the  sheriff  or  his  deputies  or  by  the  district 
attorney,  the  costs  of  tlie  return  of  said  defendant  to  San  FTancisco 
falls  upon  the  City  and  County  of  San  Francisco,  otliarwlse  the  answer 
concerning  th»   police  department  in  question  1  applies. 

Ilxe  answers  to  tlie  foregoing  questions  do  not  conteinplate 
that  a  defendant  Ims  been  arrested  upon  a  bench  warx>ant  after  in- 
dictment but  before  conviction,  in  which  case  the  following  is  the  law: 

The  defendant  is  allowed  to  be  admitted  to  bail  by  any 
judge  of  cortQ>etent  jurisdiction  in  tlie  county  in  wliich  he  is  arrested 
and  if  the  defendant  avails  hi-iiself  of  ball  in  anotlier  county,  it  is 
the  defendant's  duty  to  return  to  the  C^'y  and  County  of  oan  irancisco 
upon  any  and  all  occasions  that  his  presence  is  required  in  a  court  of 
law  without  expanse  to  the  City  and  County  of  San  Francisco. 
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4-5 •    XJnder  3eotlon  822  of  tho  Penal  Ccxie  if  the  offonae 
charged  Is  a  laiedeiaeanor  and  tlie  defendant  is  arrested  in  another 
county,  the  defendant  may  request  that  he  be  taken  before  a  ajagistrate 
in  that  county  wlio  louat  adialt  defendant  to  bail  in  the  araottrit  speci- 
fied in  tiie  warrant  suid  tiie  magistrate  In  t>ia  county  in  which  defend- 
ant is  arrested  aay  take  hall  fivjia  him  and  thereafter  deliver  the 
ball  with  the  warrant  to  the  arresting  officer  who  laust  thereupon  re- 
lease the  defendant  aid  Imcaediately  fo3?ward  the  ball  together  with 
the  warrant  to  the  clerk  of  the  coiurt  in  which  the  defendant  is  re- 
quired to  appears*   (Sections  622  and  Q2Z,   Penal  Code*) 

If  the  ball  Is  not  forthwltti  given  the  costs  of  re- 
turning the  defendant  to  tlie  ^-^Ity  and  County  of  San  Franc iaco  falls 
upon  said  City  and  County  provided  said  return  of  said  defendant 
is  aiade  by  a  sheriff  or  one  of  his  deputies  or  by  the  district 
attorney*  'fliia  is  subject  to  the  proviso  that  the  lilsdeaeanor  does 
not  fall  within  the  exceptions  specified  in  Section  4303,  Political 
Code,  which  exeiapts  certain  isilsdomeanora  embraced  within  the  pro- 
visions of  the  "Calif omia  Vehicle  Act"» 

Respectfully  Bubaltted, 


CITY  ATTORNEY 


Coitroller 
City  llsJ.1 
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SUBJ  CT;  K«  Oa«olin«  Supply  Statiooa  in 
Kosidentlal  districts* 

GantleiAn: 

You  liave  askttd  »•  UT  it  is  lawful  lor  you  to  pass  «n 
ordinajica  proiiibltlng  giuialine  sujiply  etatlons  upon  streets  whera 
a  majority  of  th«  property  fronting  tiiereiji  1b  zoned  first  or 
s«oo»d  residential, 

0  F  I  H  I  0  H 

The  effect  of  such  an  ordinancs  would  be  to  proMbit 
gasoline  supply  stations  upon  any  property,  indspendent  of  ths 
use  district  classification  of  the  property  itself,  oo  lonr  as  a 
.majority  of  the  property  fronting  on  tlie  same  street  is  zoned  first  or 
second  residential. 

The  right  to  enact  soning  legislation,  which  is  the 
effect  of  the  present  proposed  ordinance,  is  not  unlimited.  As  was 
said  t>y  the  Supreae  Court  of  the  United  States  in  the  ease  of 

STklt.   OF  SASilll^GTOS  v.  KOii^KGE,  49  S.  Ct.  50,  75  L.Bd  210: 

^'Ti.&ning   measurs  oust  find  this  justification  in  the 
police  power  exerted  in  the  intej^est  of  the  p\iblic.  * 
«  «•  The  govermiental  power  to  interfei^  by  zoning 
regulations  with  the  general  rights  of  the  landowner 
by  restrictin?:;  the  character  of  his  vse,  is  not  un- 
lii;iited  andf  other  questions  aside,  such  restrictions 
cannot  be  imposed  if  it  do<?8  not  bear  a  substantial 
relation  to  the  public  health,  safety,  morals,  and 
general  welfare  i«  <*  *•  XiegislatiM'es  may  not  ;'yder  the 
.^^.Ise  Mf  the  police  power  iiyose  restrictlcais  tiiat 
are  xmnecessary  end  iinreason?  ble  upon  the  '^ase  of" 
private  caoxyorty  or  t\xe   parsuii  of' useful  actiyl'ties," 

Upon  the  question  as  to  wliether  a  gasoline  filiin^  or 
supply  station  is  a  jnenace  to  the  general  safety,  health  or  welfare 
of  the  cosammity  it  is  interestinr  to  reau  the  observutions  of  the 
SuprsBSS  Court  of  Rhode  Island  in  the  cuse  of  tOHLUN  v,  ZONINO  BOAJil^ 
OF  REVHiW,  145  Atl.  451,  where  the  court  said: 

"We  would  expect  that  the  first  legitimate  objection 
to  a  gasoline  fillini;',  station  would  be  that  it  would 

seriwisly  Iraporil  public  safety.  <»e  can  find  nothing 
li^Mi  which  to  base  a  determination  That  tloe  rrj^r^tin^ 
er  the  application  would  seriously  fnreaten  iTublic 
gafety.  ■^'11  th!»  evidence  is  to  the^  contrary.  There  was 
no  indication  tliat  such  station  ni^'ht  effect  public 
morals.  We  have  already  analysed  the  objections,  whi(^. 


by  any  etretcli  of  tb©  iaafinatlon,   coiilt?  t»  consid<»rod  to  h.&v« 
any  relation  to  piibllc  h»a.lth  and  tho  2ftn«r«.l  welfar©  In  the  proper 
•an««.     "^lie  «vid6no«  on  this  phase  of  th«  case  Is  clatu^l^  against 
tha  detarmination." 

That  gaaollna  filling  or  supply  "^-''ons  are  not  offonsiva 
In  thantsdlvas  is  recognized  by  ovt  own  -   Gotirt  of  th«  Stat© 

of  CGllfomla,   in   the'caee  of  H/X-EL  v,  ^-....  ^.,  TOM,   202  Cal.   698, 
whara  the  court  a aid: 

"Flalntlff 's  position  ia  that  th«  filling  station  Is  a 
public  nuis&nee,    and  that     he,   ks  »  ntiemher  of  the  public 
is  specially  injured,   ©ntitllng     him  to  sue.     The  first 
position  is  not  sustained  by  «uy  a\;thorlty,    and  it  la 

apparent   tlmt  a   *f»isolinef  1111m'   stRtion  ^nd  ."ar..;  o'^ 
l!s  not  a  nriiisHnoe  per  se,^ 

It  trould  therefore  foll<?ir  that  any  attempted  prohibition 
of  f^asoline  filling  or  stipply  stations  from  a  paroal  of  rroperty 
independent  of  nfelch  -use  district  classification  In  vhich  it  ?nay 
be  found  is  Improper  and  a  doprivfttlon  of  ones  constlttitional  r  i,:ht 
to  the  reasonable  use  of  his  property* 

To  raake  the  rl^ht  to  Apply  for  the  wse  of  ones  r^ropi^rty 
for  a  p:*»oline  rilllnv;  or  supply  station,   jGx>endeat  upon  ?^ietlier  a 
:-e  ■     ■  ■  -  Of  the  property  frcmtlns  on  that  street  is  zoired  for  a 
1^'  l&l  use  or  not,  is  ■uiider  tiie  ciroxsmstancea  unroasouable, 

aroitrary  and  oppressive. 

KOhST  v^  CITY  OF    ^  "  "       ~     -:,    "V   ^^^l,  154 
SUHiaim  V.   2f)JIII  ,   145  Atl,  451 

See  also 

BI  Kti  WulTE,   195  Cal.  r>16» 

You  are,   tlierefore,   acivlsftd  that   the  proposed  ordinance  wowld 
be  unconstitutional  for  the  r^^ason  hereinbefore  expressed* 

Hespeotfully  yours. 


CITY  A^!roMi:y. 


BOABD  OP   SCFKRVISOfiS 
#10 
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6»o«nb«r  14,  19S7* 


SUBJaC7t     In  re  -  Sick  Leave  During  Zlln*«« 
Ixusidont  to  Operation  Butforaed 
xuuler  Direetion  ot  Indus  triml  Aoei- 
dent  Conmieftiaa* 


Qeotleoient 

I  h&7e  your  letter  directing  aj  attention  to  the  faet  that 
Rr«  Jaiiee  0.  lAoey,  a  rootor^iian,  has  aade  application  for  eiek  leaw 
with  full  PB.J  for  the  period  of  his  illness  because  of  a  hernia 
operation  i^erfoiflaed  under  tho  direction  of  the  Industrial  Acoidenti 
coraaissi<m.     No  disability  indeumity  mui  allowed  beyond  the  actual 
cost  of  the  operation* 

Attached  to  your  letter  la  a  letter  signed  by  Ur*  Fred 
Boeken,  Mana^r  of  the  Municipal  iiailway,  denying  Mr*  lAcey's  re- 
qtiest  for  leave  vipon  the  grmmd  timt  in  the  opinion  of  Mr*  Boeken 
he  is  not  <mtitled  to  this  leave  tinder  t^w  ordinance* 

Qfmxm 

Sectioan  15S  of  the  Charter  provides  that  leaves  of  absence 
to  officers  and  enployees  of  tiie  City  slxall  be  governed  by  xniles 
established  by  the  Civil  ^rvlce  Cara&JLsaion,  which  rules  tHust  be 
appr*oved  by  the  l^oerd  of  Supexnrlsox's  • 

Ordinance  No*  4*0^1,  adoptcui  by  the  Board  of  oupervisora 
on  Kay  10,  1937,  approves  rule  32  of  the  Civil  iiervice  CoBaaisaioai 
Which  provides  for  leaves  ctf  absence  to  e^iployees  by  rMison  of 
illness  or  other  unavoidable  cauiM*   Section  7  of   tlie  03*dinanee 
provides  that  e»ployees  of  the  city  who  were  abseiit  froia  duty  be- 
cause of  disability  arising  out  of  and  in  the  course  of  their  em- 
plo^ent  shall  be  governed  by  the  provisions  of  the  W(^rkuttn*s 
Compensation  Insurai;oe  and  3afety  Act  and  such  rules  as  saay  be 
■ade  under  authority  thereof  by  ^e  Industrial  Accident  CocMission* 
I  take  it  that  this  particular  section  of  the  rule  applies  only  to 
those  persons  vftio  are  being  paid  during  disability  under  a  rule 
of  the  Industrial  Accident  CoBoaission*  These  particular  cases  are 
undoubtedly  under  the  jurisdiction  of  the  Hetireiaent  j^oard,  but 
in  the  instant  case,  tlie  Industrial  Accident  Gaeaaission,  following 
its  usual  iTule  in  hernia  cases,  directed  tlite  City,  as  the  eiaployer 
of  Vr*   lAcey,  to  provide  him  with  hospital  treat^stent  to  relieve 
him  of  the  heml*,  the  Indtistrial  Accident  CoBnalssion  usually  taking 
the  position  that  it  is  so  extz*eciely  dif fietilt  to  doteruine  whether 
a  hernia  is  acquired  in  the  course  of  eiaploy&ient  that  it  usually 
provides  only  for  the  opeiration  and  allows  no  caapensation* 


^^Tj 


2-?>e 


^>nc- .  V 


??*^5&" 


In  th«  Instftnt  oase^  th«raf«c««  as  Mr*  lAomj  was  not  re- 
ceiving any  eorapensatlon  from  the  City  for  the  tiias  lost  due  to  his 
illnsss  and  it  was  intnsobttat  upcxn  th»  Oity  to  furnish  hia  witti  the 
neeessary  surgieal  and  hospital  treatiiaent,  it  appeaxv  to  lae  that 
his  siek  leave  coti»8  \sider  tlie  provisions  of  Secticai  0  of  the  ordi- 
nanee  to  t^ie  same  extent  as  if  ixis  illzMss  did  not  arise  by  reason 
of  his  etaploytaeat*     If  he  beeaise  ill  in  the  ordinary  course  and  tlis 
illness  could  not  be  attoibulMMl  to  his  exaplo^^aent,  he  woiild  be  en- 
titled to  the  ordinary  siek  leave  with  pay  froia  the  city  and  tiie 
Industrial  Accident  Cocsiisslon  would  not  in  any  way  enter  the 
j^etixre* 

As  I  have  said,   as  far  as  eocipeiasation  is  concerned,  he 
rewiived  none  by  virtue  of  any  order  of  tlie  Industrial  Accident 
Csnaissi(»i  and  I  aa,   thsrefore,   of  tho  opinion  that  ^xe  is  in  ths 
sarae  position  as  any  otiier  sctployee  of  i&vd  Oity  who  beoaiae  ill 
and  that  iu»  is  entitled  to  the  alGk  leave  provided  by  the  ordinance 
above  >aentioned,  and  you  are  so  advised* 

Hespeetfully  sxibeittedj^ 

cvn  AfToraonr 

Civil  Service  Coaalssioa 

OC  «  CcmtroUer 

Manager,  Public  Utilities* 
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PtajMlhur  30,  1357. 


SQBJl^Ts     In  R©.  Re  ^-^e  Con.cemlng 


I>»Rr  Stri 

I  Jiave  your  letter  r«a«il)ag  a«  rollowat 

"Pursuaat  to  tlua  dlscuaaion  which  took  pluc« 
in  yovir  omco  fcliio  isornir^  witii  iir.  EoTbt*    -o;Altjirop, 
*'r.  J,   J«  liavlsltlo  anC   ti^c  writer,   i  aei  atidresain^ 
jov.  t--. Is  letter  i^".  th  req-uest  tius.t  you  lie  kjLn<l  enou£;Ji 

,   to  oxp«<llt«  cleararice  «X 
J.t  to  operate. 

"Mr*  Hcvisit'e  onns  ttie  Uiilulns  Icenteti  at 
0«i'Grroll  -aets,  &nu  Ijo  i- 

ates  "Cret.  ,  l<«t«t©ci  iii  i; 

•aid  buildii,4^* 

"•Grcf  *   was  ©viuippec.  arse:  stal?ted  to 

operate  ii;  •■■»       Tl*  place,  wrdch  I  imv© 

pera<^aXl7  viait«»<^.  In  beautirully  nttea  up,  auc  is  a 
erectit  to   t^alt  ty|>e  of  pine©.       tSr.   liBvlalao  otatea 
tliat  t-\e    cxist  of  e- 1.  '  .xtoirea,  decoratioas  arid 

equipriorit  aiio^L<.ted  t-  ^  '  >'>« 

'^v.h^n  he  ccxiiTieneed  to  oparate  be  seeuxed.  a  permit 
under  vs  J.ch  he  ccntiriueu  ty  operate  urtil  tl*  present 
time,  wnari,  of  co>u>8e,  it  ia  rieoeaaax*^  for  him  tu  r«aew 
hia  periolt. 

"To  aacizre  a  new  perait  it  la  necessary  to  Jmve 
the  CQKitiixxed  approval  of  ta«  lepartiaout  of  Fublic 
Keal^i,   tiie  iiureaa  of  i  ire  fx^eventlon,   the  i..e;>artDent 
of  lilectrl cits'  &-^   *^i®  lepurtivent  of  Public  \Jork«, 
in  couaoaance  ^sitii  tiic  provislorts  of   tiio  new  i;i£ut 
Club  Orc-iitaiice  p&ssed  i^y  ti^e  iioard  of  *jupei^-ioor» 
Od  October  6,  1930. 

"I*.  Jno«^«   Little,  Super Irtent'ent  of  ttte  I5ureau 
of  Building  Inspection,  rtfucoa  to  appi^ove  lasuance 
of  penoit  on  the  basis  of  cu  Mention  that  an  additional 
stairway  nust  be  proviciea  to   tlie  street*       It  oay  be 
•aid  that  tlie  existing,  stairway  eo^ifoxna  fully  to  tba 
law  in  every  respect. 
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"\sMl©   ti;e  iristalliition  or  another  stairway  is 
not  a  piiyaicel  i^aypossibillty,  it  woulvi  L©  a  serious 
torn  to   Uxe  op«ratC'r8  of  arecnwich  Viliaj-.c  fixia:jcialiy, 
atid  at  th.^  a&iii&   tism  it  «roala  \x  rulrtous  in  its  effect 
on  tii&  vei-y  limited  area  at  pre8«nt  occupied  hj  tliis 
•atabXiahsicnt* 

"Il3r«  ^Tislaa*s  Counsel  has  eo;. tended  that  him 
client  is  opu^atin^;;  in  full  res|>&ct  to  Section  6^ 
Subiilvision  *S**,  of  yjwiiramce  11.OS0,  and  tiifit  tfc» 
r«<|uirei2«ri ts  of  ^ubaivislon  *C*  of  ti;e  sma©  Coction, 
covering  auc.itloiu*!  stairway,  is  not  applicable    to 
Ope«n«idli  VlXIai^c,  *  In  tiift  It  cannot  b«  elasslfiefi 
eg  a  r-.p.vj  ©stalilisl^cnt  for  the  x^eason  th&t  it  «as 
t.  :  prior  to  tiie  effective  date  of  aaici  i^i/jhfe 

vi^.„.    ^^inaisce. 

"I  will  epprecit.to  jomt  iataodlatc  att«5ti(»i  to  the 
HBtter,  as  joreviously  reqiieGtecij     aixd  i  will   tiiCLsk  you 
to  ai^vise  ue  if   ti.e   ''uratKiwlch  Vlll®^::e"  can  continue 
to  o.>erate  lunoer  ler,al  persiit  without  tiie  necessity 
of  iiistaliij\s  an  adaltio  .al  stairway," 
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€tt  Septttiiber  '^l,  19ZG,  tim  ')CMrd  of  liv^mrriMoan  enacted 
Ordinanee  Ho*  il*{:%6  i>egMXatln«^  the  laalntetmnce  and  (^peraticm  ot 
certain  ©staJjlialsaenta  In  tUB  wity  and  Oourity  of  aan  l-'ranclsco  and 
providing  for  certain  regulations  toider  \<Hiloh  said  establlshcients 
vould  be  operated*     ^^stabllshoents  inferred  to  In  tlie  ordinance 
are  ooKiaQanly  Icncnei  as  "nl^t  cIuIm"* 

Tr»  ordinance  mut  snaeted  for  t}«  purpose  of  obviating 
certain  conditions  ii^iioli  led  to  a  serious  fire  and  loira  of  life  la 
a  so-'called  night  club  emA  the  purpose  of  the  csx'di^ianee  was  to  pre- 
Tsnt  a  reeiirrenoe  of  such  catastror^ies* 

In  enaetlng  tbte  ordinance  the  Board  of  iixipervlsors  took 
Into  consldsratl(»%  existing  clubs^  as  well  as  elutm  or  si.dlar  In- 
st itutlcms  vrtiicii  iiii^t  be  establlslisd  after  Its  effeotlTs  date, 
^ad-stlng  Institutions  or  clubs  were  subject  to  certain  regulations 
and  the  ordinance  provided  that  clubs  and  sl^lar  institutions 
t^wreafter  established  would  Vm  subjeet  to  additional  regulations 
which  waxUi  act  as  addltlCKnal  safeguards  to  tlie  patrorui  of  those 
particular  places,  havlag  in  xftind  that  In  tmny  eases  it  vmild  be 
practloally  i^^poeslble  for  existing  institutions  to  ca:ply  with 
the  additional  regulations  w!^ich  tlie  ^5oard  felt  would  aff(»<d  adtt- 
itlcnal  safety  ta  the  patrcos  and  (K^loyees  of  th/mse  particular 
places*     1*he    x>ard  had  the  rl^t  to  dlstlng^sii  between  places 
existing  at  tliB  thae  the  ordinance  was  enacted  and  those  that  mX^sM 
be  titaar>eafter  establi^Md* 

seet     IN  BK  ^'eoiamvsusk,  xee  oai,  789. 

This  particular  ease  dealt  with  tiie  Tenesasnt  House  iiCt 
of  IdH,  lihXeh  !i)ade  detailed  provision  for  the  mode  of  eonstructicsn 
and  oecupatlcBi  of  all  texseroent  houses*     A  dlstinetlcffi  was  taade  in 
t^ie  act  botweon  tenaamt  houses  existing  at  the  ti. «  c^  tlie  effect- 
ive date  of  the  act  and  thnpe  whlsh  aL^^ht  tShmnmftBr  be  coanatraietedi 
In  the  case  cited  tlie  question  was  laresented  to  the  cota*t  as  to 
whetlHo*  a  re^^ulation  i#.iich  affeeted  teneuaent  houses  sidosequwitly 
ooQstructed  and  did  not  affect  taiose  alresn^  in  exlstexiee  imm  an 
\sureasonable  dlscriMnation  axui  tiierefore  void*     The  court  saidt 

"In  tJ^  first  place,  the  question  whetlier  a 
elasslfleatlon  of  stibjeeta  fcv  iAm  exercise  of  the  police 
popwsp  is  proper  is  not  to  be  detevstlned  upcm  any  hard 
and  fast  rules «  but  uust  bo  ans wared  after  a  consider- 
ation of  the  particular  subject  of  litigation.     In  otlier 
wordSj  eaoli  case  otust  depend,  to  scEae  extent,  vipon  its 
own  facts*     Bwre  laay  be  reasons  autitorlEing  a  dlscrlia» 
Inatloa  between  t^msBtents  already  occupied  and  those  to 
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be  oonstruetad^  •wn  thoxich  a  dlserlj^ln&tian  l>«t»e«n  bur«> 
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X  understanA  tl-mt  in  tiiB  Instwnt  oaae  t;}ri»  question  avi«es 
aa  to  the  rl^jht  of  the  owner  of  the  particular  elub  In  question  to 
■ftke  certain  aXteratl«ia  frhen  tiie  msober  of  exits  frotu  iJLs  olub  to 
tdie  street  does  not  coajpl^  with  the  2ia«aber  reqiilred  for  new  instl- 
tutl<m8  but  that  they  do  eaiply  with  t^M  iB«aa>er  required  for  Instl- 
tutlosis  wlilch  esdsted  at  the  date  of  the  avubotisent  of  the  ordlnsnoe* 
I  further  ixrvSerstand  that  the  Institution  in  question  was  in  ejd.st* 
«aae  and  wa.&  heing  operated  and  n-taln'telned  at  t^ie  effeotlwe  date  of 
the  ordliMBice* 

AS  I  said»  the  ordinance  inalces  a  dlatlnotlmi  bet««Mn  exist* 
inc  and  fixture  Institutimis  and  lays  do«n  eertain  well  de<1Lned  regu- 
lations iftilch  tend  to  safegiutrd  hoth  patrwis  nr^A  «aployeos  of  t;«ose 
institutions*    They  are  found  in  Section  5  of  the  ordinance,  sub- 
divlsioBia  "a"  to  "h*  ln0l^lsl're• 

The  follOKrlns  section  G  of  tlie  ordinance  reafts  as  faUowst 

•'Jlie  following  regulations,   to^stSuof  with  the 
ri^gulatltms  hereinbefore  set  fortli^  except  as  ti)B  saiae 
nay  be  laodlfled  by  tiiJ.s  section,   shall  apply  to  all 
establlshsaents  not  in  9xtBtei\0B  at  the  tl  ^e  this  ordi- 
nance beccBSSs  effective,  etc*", 

and  which  are  referred  to  in  the  ordinance  as  "new**  establitfnaents* 

The  pertinent  subdivision  of  Acietlcn  6  dealing  with  e^ts 
frcn  tiiesi"new**  establia^Baente  reads  as  follow  t 

"All  such  *new'  establiahiiients  omtucted  an& 
ntftintained  in  any  part  of  a  building  below  the  level  of 
the  adjoining  street, slmll  be  provided  with  at  least 
two  (2)   stairways,  eaeli  not  less  iAmn  six  (C)   feet  in 
widto,   etc." 

Tlie  establisTkonnt  in  tiie  instant  case  is  below  the  lefeX  of 
the  street,  and  as  I  have  said,  was  in  exlstwuse  prior  to  tdie  eoact- 
aent  of  the  ordinance  and  has  only  one  stairway  leading  to  the  street  • 

bianco  seeris  to  mkti  a  well  defined  distinction  be- 
tween e:<lii  -     „    .id  future  esl^blisltaanta,  and  in  view  of  the  language 
of  the  ^viprmtm  court  in  t^ie  ntoltenberg  case  above  cited,   it  was  a 
proper  exercise  of  the  po'ice  power  by  the  Hoard  of  iiupwvisora* 

You  are,  therefore,  advised  that  in  xny  opinion  it  is  not 
necessary  for  tVm  osmer  of  ttya  instltutlewi  established  before  the 
ordinance  becauw>  effective  to  co^ vIt  wit-i  tlie  adciitional  oonditions 
called  for  in  the  ordinance  as  -ippllcable  to  new  institutions, 

and,  tltieref ore,  tkm  reuvtested  .  ahould  be  issued* 

Eespeotfully  subMltted, 


f'  \^ 


:<^-  g- 
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Jantiary     4     1938  • 

..UBJiiiCT:  In  re  execution  of  powers  of 
Secretary  of  wivll  Service 
Commission  by  assistant* 

i^ear  Sir: 

I  have  yoti2'  letter  of  i^ecember  15th,  wherein  you  direct 
my  attention  to  a  resolution  of  the  Civil  Service  Coiamlssion,  signed 
by  the  Secretary  thereof,  wherein  certain  powers  are  conferred  upon 
Mr,  W,  L,  Henderson,  who  has  been  designated  Assistant  to  the 
Secretary, 

I  understand  the  qxieatlon  in  your  mind  is  as  to  how  far 
the  CoKEnisslon  has  the  j^o^ev   to  interfere  with  the  charter  authority 
granted  to  the  chief  executive  'laad  of  any  departaent.   I  fi^rther 
understand  that  since  the  writing  of  the  letter  Mr,  James  J,  Malier, 
who  is  the  Executive  Head  of  the  Civil  Servico  CoBu^iission  has,  in 
writing,  aut  .orized  you  to  recof^nize  the  signature  of  Mr,  W,  L, 
Henderson,  on  certain  matters  which  are  not  definitely  provided  for 
in  the  Charter*  You  ask  bow  far  Mr*  Malier  may  delerate  his  authority? 

OPINION 

I  note  from  your  letter  that  you  raise  the  question  that 
the  Civil  Service  Caamission  Irias  no  power  to  create  the  position  of 
Assistant  Secretary,   In  this  contention  I  triink  you  are  quite  right 
for  the  reason  that  the  Charter  sets  up  the  procedure  for  the  creation 
of  a  new  position,  but  I  am  of  the  opinion  you  are  confounding  the 
cieation  of  a  new  position  with  what  may  be  called  merely  a  depart- 
mental designation. 

There  has  been  no  additional  position  created  but  th« 
Commission  has  availed  itself  of  the  authority  found  in  Sn.bdivision 
(a),  of  Section  19  of  the  Charter  which  ,-;ives  to  each  board  and 
coraiiiission  appointed  by  the  Mayor  powers  as  follows  J 

"To  prescribe  reasonable  rules  and  refrialations  not 
inconsistent  with  tliis  charter  for  the  conduct  of  its 
affairs,  for  the  distribution  and  perforraance  of  Its 
business," 

It  would  seem  to  me,  therefore,  that  if  the  Commission  should 
dete37niin«  that  its  execistive  officer  was  in  need  of  aseistance  it 
niirht  delegate  any  person  under  its  jurisdiction  to  render  that 
Assistance* 

However,  in  view  of  the  fact  that  sine*  the  receipt  of 
your  cCMiKiunication  you  have  advised  me  that  Mr,  Maher,  the  Executive 
Head  of  the  Consuission,  has  in  writing  authorised  Mr,  Henderson  to 
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6ct  for  him  tn  odrtaln  nattera  and  tliat  you  should  recogrviz©  Ixis 
si^natiir©  as  set  forth  in  the  resolution  of  the  Civil  Service 
Commission,  in  my  opinion  you  are  justified  in  doing  so  for 
Section  141  of  the  Charter  in  dealing  with  the  classiXication  of 
employees  states : 

"provided  th&t   every  employee  of  any  department  or 
office  shall  discharge  any  of  the  duties  pertaining 
to  such  department  or  office  to  which  Us  cixlef 

may  temporarily  assign  him." 

Mr*  Maher,  being  the  head  of  the  i-»epartjient  has  full 
power  to  dele^tite  to  any  of  his  lissistants  the  perforraance  of 
such  duties  as  he  jnay  see  fit,  the  same,  of  course,  to  be  carried 
on  In  addition  to  the  duties  ordinarily  performed  by  the  employee, 
in  accordance  with  his  classification, 

I,  therefore,  advise  that  in  lay  opinion  the  resolution 
mentioned  in  your  letter,  coupled  with  the  direct  authority 
given  by  Mr,  Uaher  lor  the  delegation  of  his  duties,  is  a-iple 
authority  for  you  to  recognize  the  signature  of  those  so  delegated, 


Yours  very  truly. 


'cwrm\Mwr 


Tot 

Harold  J,  Boyd, 

Controller, 


-s- 
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January  8,  19S&« 


SUBJrXTt      In  Urn,   "alio  are  UneMployaLlo  s7' 


I  l:tav«  your  letter  readizi^  as  follows » 

"The  San  i  pauclsco  Pulilic  W«Xfa2*<l  Cocmloslon  request* 
thcit  70U  acviae  it  upon  Uie  Ies<^  ASjt>eets  of  the  following 
pz»obl«3i  corwseniiiig  tii©  aaalnistrRtion  of  relief. 

it  Act  provicee  Cvumb   *to  relieve 

hwpcs-— ^.  -.^^ v-ue  to  or  caiiaed  by  tmesrploytaent* 

&na  tlie  iJteto  Relief  Ccas-dselon  Ifi  ^Iven  the  following;  powers 

>T]>e  Belief  CoisiisslcKi  ^mll  establish  rules  and 
rcGulatione  rete  tin^  to  rales  of  eli{];iblli ty  uix.er 
Uxlet  act*,  etc.        (iie©  Ciiapter  C76,  statutes  195S 
&n^  CbApter  Xbl,  S^tatutes  1937). 

"Umer  date  of   Cetolaer  24-  1935,    u  c  roliowing  opinion 
(Ko.  1Q204}  was  ^rlven  to  tr^e  3tate  Eiaergency  Relief  Auninle- 
trator  i^  tine  Attomey-Oenereli 

»You  requeet  our  oplniori  wltla  resx>t*ct  to  the  proper 
iKterpretatiou  of  tJi©  plirace  "for  relief  of  harosiiip  and 
destitutiori  ciue  to  a;id  cauocC  \r/  \jacf-   ''.--—"■' •      -■      ■    c 
extent  of  diseretlcs^  eiiicU  ti^©  Eelle. 

liave  In  cefi:iiri{;  tiiat  pljrase  Uiider  Lc*,^.^,*^  •-.,   ,.    u,  .■...-,'  676, 
Statutes  19Z'o,  liereirtabove  quote44 

*It  is,   of  course,  1  poeaible  to  define   tt^jxt  term  so 
as  to  cover  all  cases*       We  n:&y,  however,  r^ake  a  few  i/:eneral 

observations  as  to  tiie  sianer  in  -wlch  tiiC  phrase  under  dis- 
eussioxi  si.wulo,  in  our  opinion,  be  interpreted. 
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in  orce/tiif.t  t™  ^^g*     J^t  is  to  say, 

iE   .^ao  for  aid  Ms  tiieu  cuuiitioa  in  our  c  "^,^. 

pl^rase  as  u»«d  in  the  statutes  v«  &r©  claiuss-.i^. 

•Witjiln  th©3€  ,:enerfel  conTlnes   tae 
^7  «at«bllsr.  rules  g:h,.  rcfpiatiotia  reir  .  .  ^^ 

Jr^*A.?®  providec  In  Section  G  of  Chaoter  C7»        i^-  -       '^* 

Tour  Iett^oT'?c^ob«r'?'-'^''?^^^^'^i^  quesUma  aaked  m 

i2'.r^jt^^nS;:i^;2ci??:Ji^r^  ^ '-  --  — <^% 

*^'      ^'^^"'"■-  '"    --o  noed  ori£^inally  was  duo  to 
f't     .  .      -^^  ^"*  titrte  or  applicfttioa 

factor  ot-«r  t  mn  ur.  ent.       For  a Yflsial^ 

ti-  is  u.       ;  :,i^^  ^^  %^j  «:^^^^« 

persons  so   co;i3  =  .tute  roil.i   ..  '  "f?^ 

ciestltution  due  to  and  cauae^i  '  ,  ientT" 

aoove  Inctilcec.  answers  trie  qu«at.Ion,  * 

^^tution  Of  a  person  suCi  es  U  t:«r«lri  -  T  '*"*" 

incfl-,«ff^^  u«      ^  It  '"   '^t   fat-i^r   to  hie  m1 

or.ount  or  ©nploysient  avfe"].  -..  c.  .f-r...,  ,;,    _     ^^^ 

t]4«rofore  b«  saicl   to  he       f    T     ;.^    <•  ^^ 


.^t. 


'8,       You  ask  whether  thB  torn  "include*  p^rao;^  i,a 
:-  e  to  t'.e   -eneral   contlitiu  .  of  u..e*5lovmi  t 

ta«»^elves  woulfi  not  be  ellglblB    for  uT-   ' 
•f .       i-or  ©XfiUiplo,   an  aimt  ciay  have 
o^  i-MT  consider  fit©  .i«plv©w  fcj.  flfteon 
oiU'o*        ^ae  r^epli^v  ic  now  in  n©©<i,  au«   to 
.,  .  "»   w::u  ca^i-iot  coi.tinut;   ^r.    coxitributiot» 

1-:      ■  ^'^J^'Jk'^^^i.  «'  -la«nelcerly 

neoc  aue   t.  ■    '    !;?:  aa  Lt  fn,,*^-^  a  P^re^^A  in 


♦Hhftt  h«»  be^n  sale  ebov«  an«t7«x'8   t^l*-^  "  ---tlon.        The 
Aunt  1«,   in  our  opinion,  not  ft  p«raon  in  :  -^  to  and 

caused  b^  u.  e;xpXo7»«:7t  as   tlmt   term  Is  a&&..  ...  ~  jg  atatut«s 
unfiar  cosTsideratlon, 

*3«       You  ask  '^'wbatlier  ths  ansver  to  i  2  woald 

b*  dirrez>(mt  if  tl-m  aunt  wer>«  en  a*&Xc-....~^&d  povs<m 
al1^l3kOug^  aha  }r»<i  n«v*r  workec  previo\x8  to  tds  date 
BoC  cannot  now  obtain  any  work?" 

•If  the  aunt  were  able-bodied  or  otherwise  te^loyable 

and  ca?fible  of  worklaG  but  vt  ac3B    to  obtain  -rfork  she  would  bt 

eliC'A^l*'  *■'"'■  ''■■'''  "''■«'■"   ■■■'""  *^ "♦■•■•  tes  «». 'are  dis^  -•■■'■■  ■.       In 
such  &  e  due  not  to  TBient 

or  her  -,v..-..i.. .. ,    .... ^    ...^.    >^^  .,.._s.    v-auseti  by  hei"  ov.. ^   ^.v*.^. .^-.i.^/t-;ifint«* 

"Under       -      •■  ^»^<    -^^   t!»  3,K«A.  aecepted  ta^iose  easea  «l\ich 
were  in  nc"  i»as  a  person  physical  ly  and  iTsentally 

Bible'  to       wo.,  •        ^^t..,.^        Jjj^       gg,  ..-,      ^- ,      ^^g^g       ;rJH^       jj^ 

ti^  S.K»A.  ;iii»        0,  /over,    tlie 

S.R.A.  Ima   i-v.v.j.c'.j-T  V    .t.iv  ...M.^-'^;^3.-iE5  ,   in  a*..-,  .v  uj.-jj    w^j   t'itose  j>er3ons 
who  ei»e  physiea.lly  or  laentaily  unalle  to  wortc^  eueh  ci&aos  aaj 

"Peraona  over  66  in  f,ood  health  ajid  with  ability  to  «ork« 

"Persona  vLider  1     -    •   'old  wor'- '    '-    '  ■- ■ -qc  by  ttie 

State  depart,  eiit  of  \  aa  p.  ..one  13&0-13C5 

of    tllO    S^ChOOl    Cotie    (St-i.  ,  .,««    19S1,    v;u'..we:j-    i^..io), 

"Persona  of  any  a^je  wJiO  lisve  ao  prevloiis  work  hlatory* 

"H.oaen  silth  ciil -'  -      "       S.R*A,  viaitor  feela  it 

aocloXly  ueaireble  at  at  hosse. 

"SO  day   teia|>orai'i'  xjj.o'inx^r/u.  los. 

"Alcoholica, 

"Narcotic  acidicts« 

"Feraons  who  do  not  appear  to  t^'^  S.R.A.  as  likely  to  be 
«i3plo7e<'i  by   larc«  corpora tl one  «i<5  peraona  ^ho  atate  ^tey  do  not 
wiah  to  work  «mti  rec«^  tljenaelvea  as  «nemjjloyftble« 

"llie  queation  'vhidh  the  San  Francisco  Public  Welfaiv 
Cooaiaalon  vialies  to  ;.ave  &i\Bv^reiX  ia  tuiai      Is  it  ^Itiiln  the 
power  of  tue  -^tate  relief  Co:.u.iicalon  to  ©stRfcllah.  any  ruloa 
t:^ftt  it  ViFiehea  aa  to  ellfibilit.     '  -•    '    -  jteis^loy- 

r.3ent  relief  f-unc  or  nsiat  the  Cc  ..lym 

■unexaployase' "  —        r.iona,    -  ^r© 

in  T^ed  asii.  jentfili.  om- 

inc  work  oi   gc,  x-  .J^i^  v 

^1'     '        M:r.te    .'jolicf  Co      '  -''i  lisa   t.  e     .i  -..i     to   f.ai;  i,l:\;.te 

casoa  ;':  i*oll  witiJLn    ..  .a  of  ],ti-;.-^i.^  w  so  i.rc   in  j.'nct 

©n^loyatije  ,   tiien  t  .©re  la  no  ll^-iit  to  the  nuailjer  of  casoa  that 


M'S** 


'^filMt  has  been  aMiic  above  »na««XMi   that  q^aatloii.       Tn» 
A\int  is.  In  our  opinion,  not  a  p^VBon  in  nedtl  due  to  and 
caused  b^  \h  e;^Xo7»e:it  as  tli&t  term  is  used  in  trie  statutes 
undler  eonslder&tion* 

»3«       You  ask  *whetIiBr  tiie  answer  to  on  2  «ould 

be  different  if  t:^.e  aunt  were  an  a':-,    -        .ad  pei'son 

Glthoui^ti  al»  liaii  never  workec  previau-s  U,    tt.ia  dete 
ai.c    cormot  now  obtain  any  work?" 

•If  the  aunt  were  eble-bocied  ox*  otherwise  c^^ployable 

ant  ft  of   wc  Is    to  obtttln  e  would  bo 

el:'.  •■>  aid  -:;.,-  -  'ces  wo  •«re  vl'  -.        La 

sxic'  cr  hAXK^eiiilp  «iu..  l        r  1  >yEient 

of  ,         ,  but  CiUe   to  ixi.'..    wi.  ...  ../Rijeut.* 

"l&ider  tlsia  opinion,   the  3«K«A*  aeeepted  those  crsrs  wiiich 
wore  in  need  wriiere  tiicr©  was  a  person  physically  an  11  j 

ftb]»    to  work  which  deter^;* -in ticn  in  Se:     -vr.-.e'>sco  %■  ,■  bp- 

the  S.ri,A.  CentrcuL  .«seuin-  sasi.  ,  however,    t^i& 

S.R.A.  lias  declared  une  te  ,   in  <  to  t'^Kiee  [jeraons 

wiao  are  physieall^  or  aentall^  unalXe  to  wurk^  such  cases  ass 


ealth  ajid  with  ability  tx>  work* 

v;cr!-:  rem' t5   isr/aec  Irj   ttie 

tiions  13&0-13C3 


••Pere(»\s  over  66  in 

*P©rsor..s  \inc;er  IC  v 
Stftte  Tepart.  erit  of 
Of  tl*e  Scliool  Code   (  ). 

"Porsons  of  rk  history. 

■^iioaea  with  ^  .    .  r  feels  it 

socially  uesizMable  sucii  nxmm* 

■so  day   teiafporary  u.-      .      ^  . 

*  Ics, 

**.  c  acid  lets, 

"Ferao.is   *(:jo   cio  not  j-pi>e&r  to   tr.e  S.K.A,   a:  to  be 

»aploy©<i  bj^    larfje  corpora tiona  and  persona  ^rji  s,  ley  do  not 

wish  to  work  and  regard  tlieneelves  as  tmen^^loyable* 

"Th©  qtieeticffi  which  the  Son  Frn-'>cl3CO   Public  iVelfare 

Coanisaiori  ria.' ea   to  i.&ve  iu.swereu  ie  t.;is:      In   It  t^itiiin  the 


power  of  t 

t;r:fc   It  Wi::    . 

0  r«ii^ 
to  eli  - 

lief  1 

azst  ti.'- 

„....,.  .^C'TMerxt 
in  need  om  ?, 

ixXQ    work   of    i.;;-    . 

. 

./  rules 


"If  the  state  Holief  C 
casoa  free,  its  roll  witliln 
©r^loi'objle  ,    then  t  .ere  is  r 


oaion  to   estf.. 
-    Tor  rcslief   .' 
n   iuc  i 

_,    crwiso  t_  ,_--_,,    are 

i tolly  and  pSiyaicaily  of  perromi- 


«or  to  eli»ilnate 
vnso  ere  in  fact 
'  of  eases  that 


I 


*.  .    .  ■        '         ■  , 

support  Bxl   incoupetftnt  p^.'ur  i 

lnc«pacit8.te<i  1:      &   e,      Isease  or  ^       .        ont 

tli«r«ln  Wiiien  ?j  ■   ore  not  >:  c  i»elicYed  by 

their  irelativc:.  s  or  by  ti--  .m«   or  L;,'  atat« 

bospltttla  OP  otiier  state  or  private  iristitution*.*   " 

OPiniQg 

As   Llx-   question  is  soirsewhiat  ir  all  I   ca:i  go  Is   to 

•sK-tent  aiifilrae   '^'.tc  varlx^is   aatbora    .  'd  to  In  jo\xr  co:i;;;uni- 

c«tion. 

First,   as  to   tim   rale-.i3akl.ni3  pc»iirer  of  the  T^tat©  Kellef 
Coxxnlssloa*       As  you   stfvt©  in  i^vx-  letter,   tl<-   Cu.  .::,;..•  ion  is  e-;;preBaly 
given  power  "to  nake  rules  rmc    rcnulciiona  :  ell<;;;i'bility 

for  ale  u:Ki,6r  '.'■':^   : 'r-t** ,     Or^^-■'^r'\■.-J  si^en  u..  . .i>'^wlve  body  la 

glveti  rule-a-  ■  the  e  of  a  scimti  <ii;  ,  in  tJw 

laakini'.  of  rui  .  „.    ,.jt  be  /. ,_.-,;•       Tli«re  is,   .-  ,   a  11  .J.ta- 

tlon  to   fcjiia  pra-iciple  -  tJist  is,   the  rijile  saat  he,  re-  aad  It 

ajust  be  in  fiupthorajice  of  cari'^ing  out  t.*^^*  powers  vest^  .   _  -   J.ie 

*'Boar-d»  ca  table  ruloa  or  regula- 
tion*,•         -::^_. ;„'_^„       ,    Ctc«.    V.    MCMURTEY^    (Kj,  ) 

184  sVw.  sy'o.  — - 

In  _  j^,  136  Cal.  212,   tiic  Suprcrjje  Court  of 

thla  State,   li ^  —   the  ri^ht  of  a  local  board  of  ediicatlon  to 

»ak«  rules,   arxiCi 

TUe  local   board,  een  nsake  no  written  ur  oral  ruXea 
•jjuer  powers  r^ivoi  to   the  Joint  boards,   tl^.ey  can  only 
r  .e   such  res-ulatlona  ea  si«y  rea8onabl7  be   said  to  be 
rule 3  for  tlielr  e^ovsrzanat  and  the  ^^oTemaient  of  tlie 
•chool," 

T}«jrefor©,  as  I  have  said,   I  an  of  t!ic  opinion  that,  waile 
t  ;-'  I-eiiei'  Ooiasaisaloii  lias  tl\o  porter  to  L-sake  rules  w^ilch  ?rt.ll  re£;ulate 
distrluuti'^Hi  Ox  relief,   tlKiee  rules  a^st  be  In  furtherance  of  ths 
oral  scope  of  t.je  Act,  anti  when  auc2i  rules  ai^  not,   t^^ey  do  not 
era. 

Wo  will  tl'MDrefore  coneidsr  the  Act  itself.       'iTie  title   is 
'i'^    r?ubtedl7  tlie  best  evic'.enoe  of  It-  — --    ao,       Tiie   titJe    reads  "An 

to  Believe  llardohip  tmci  r^eetit  la  to  and  caused  b^-  Uneiaploy- 

-«.i^t,  etc,"       Tlxe  Act  oakes  a  aubetti.  v.J.«jl  appropriation  for  tne  purpose. 


Section  3  of  tlse  Act  co-  tains   t:;e  m  tiint  -   *A11  such  noney 

sLhII  be  e:sp*naed  for  relief  of  iii.  ;  &n<i  d^stitvbion  crus«45  b/ 

x»n«Mploytt©nt«"       iut-dlvlci-ns  A  tc  .-  -i    tiift  aaiae  «<  r  „;i* 

Uie  spseiflc  purposes  for  w.:icli  tkM  ..ion«y  smy  be  e.- ,  . 
purposes  are  o«rt&lu3.y  broad. 

'■7  eorji trued. 
•The  Court,  .  ,  ,  .  .  ; 

"It  is  a   rXirrCL'f  eeteblishaci  principle  of  jxiclclal 

■n  atatut©»  acrvirc  a   utwie- 
lib«raliy  ca  struaa.** 

Alao,  MiGUO  hom-Ai  fAEIS  CO,   v,   JOXIHSO/^.   194  Cai.   123 1 

"The  proeeedlnsa  were  lr>  aid  cf  rreat  public  Iza- 
prov^aeaat  In  i»h.lch  t  Ifsi^  iwaa  concamed 

ania  In  reapect  to  w:*!-  ujaBnta  of  the 

atatuta  ahould  ba  llbarcuily  eoj^truad.^ 

Alao,  mOfUi  ▼•  RAPORT  (H,y,App,I5ae, )  183  a*i%Sup.  689 1 

"A  anactea  for  th«  purpoae  of  iareaervir.i; 

tiifc      .  of  tii©  people  alioalc.   be  liberally  cor>- 

•lanMKt  to  carry  out  sueh  purpoaa." 

Tia  parposa  of  t/ia  anactuswiit  of  tlss   statata  waa  to  afford 
ral.'.  cf  to  tnoii©  in  naad  of  it  by  reason  of  txaaaaployaiant*       The  Aet 
dot              Tjryort  to  go  into  t^u©  causa  of  mieiaployjaent,  art  >ra 

it  -to   t;ife  tl-^t  an:,-  cr^unc   'c;''ilr;h  brings  6ne  «'.■.>-■   .Is   e-:  ,ic 

to  i  or  ujiacip"  bo  3\ii'.  .,:iO 

poi'-  ,    '  u   to  tii«  c:-        -  .^n  the  ^;       __        ^  j  Act, 

Otliarwiaa  it  ia  not  raaaiving  «  liberal  coaatructioa, 

^hK^  ~,,",   In  cietc:  wluit   the  IjCj^lslixtura   irtU,;i-eu 

b~  tl-.c   Act,    1.  oSijlOi.  of    -^  laicturc   Itrt'ir  urian   hii©   au:^Jtct 

In  AstiaBibly  J.  ■'.  :<o.  66, 

,  5,   at  pa.ti;o  2712,    :.._    ..,  ,^ e  ©\v>ressed 

itself  aa  follow    j 

"Rasolvaci  by   tiia  Asaet^ly  imtl  t/.c  oerifito  of  t.hc 
Stutis  of  Callfornlt- ,    ^Antl-",    T}u-t   t..e  .>-;lalntuz»« 
of  the  r>tata  of  C  ;.a  lirreL-y  Menoritllzee  ari*i 

patltlcna   t'-pv  r-rt-  "'-.,..''■.?..       i,-'.-,    n>x« 

tht  Padar£.  mlt 

with  tl-»e  r- 
belief 

tiona  ^    ..    ._-c  .^ .  ..  .^  .^ ^-.    ;.»  „-.<..    .^„  .„.^    ..ur 

tand  to  increase  the  biu:*d«na  upon  tiia  couj<tio8...«"*^ 


Also,   $«:i£ite  CO;iffvrr©nt  F.ecoliitlon  ?!c.  f,.t,   rtPt:t«a  of 
Calif  V                     ,  at  pr.              ' ,       la  claoa  of 

persa  .    o  Pellc.  .asion  i.        .   _  .led  to 

work  z'«ll(;r   Mils  reaolutlwa  expi^ eased  U.ub  iwilc  .tij^entai 


"Resolved 

-    of  tl:i0 

Stat© 

la. 

t}}^  Aas^r^i  ..^ 

,   T.'-.at   t 

eacii  . 

."U 

and  S«llef  A^ 

...r'  '.-0  ana. 

>  sted 

not  to  adopt 

;ct'    i:r.;-  ri:li 

p   cr  re.. 

.  .1 

irould  deprive 

or 

^    --C  -Ci.L 

r.  over 

•:■    Of 

sixty  rears  or 

'    V;. 

;■        y  ( 

.  tinllv 

,  .'  fron 

be: 

» 

tic 

:t; 

tair 

.-, 

to  xineaploya*?;: 

ami  be  it  fiar 

Tt  ,  That  ,-  idiott  &ritl  l-elief   ,^d- 

3i  -r  b©  t.  reqoesteci   to  ;aake 

proviaiori  am   previa*  work  ibr  all   sucii  persor.a  herein 
rei'fcri'cd  to  so   that  tries'  will  not  beca^o  an  accdtlorial 
burcen  a;!..  cliAr^j;©  upon   the  respective  co-uatiea  of  tiia 
Stat©  but  will  bo  caroC  a:uL  grovide<2  lor  un<i«r  tli©  act 
appropriating  salt,  forty-eitjkt  ailliona  of  doXlarfij...* 

i:;acili  of  til©  resoluti.  ?-€.  was  cec  in  its 

reapectlve  bous©     i>:-  .^--^^e  IS,   :.  -.11  •  or»  Jiare  20th. 

'i!h©3©  dates  are  l  t  in  cc:  .vf  trx©  rcsyect- 

Ive  "->  iiof!  -'   '-'  :  i.titure  lu  w -  C"l^r:jr?^ia 

Unc  arhlch  Act  a  for  t  -on, 

for  „ -   -_    -...©  I«£;is la t._ .  „   .jtorj  si--....    -  -- 

was  first  Ln  fc]>©  ocirt&t©  or*  Juri©  4,    1935,   in  U:i©  AseordDly  on 

j-;,-«   :'.  t. .     _..„  ,:...aiiy  epiu'oved  bj-   Xi\e  i-;©nft^^«^  •■•     .sunc  IStJi  -  two 

.    c,«iaat©  Resoluti(a,i  .sO»  4C  was   1  :«?<!»       T^ierefore  t}ae 

-..,,-„-... -,r a  w«re,   b^  said  resolutions,   o>.^ ,3  their  views  on  the 

effect  of  tiM  Act, 

1  liftve  carefully  noted  tttie  ©■  cerpta  from  the  opinion  of 

tiie   .'.v-- .rr, ,•.-,-_:.-,.■  T.<  1    vr   <  r-:    -    .    r.  ..-.•a   ,'■,-    --oxir  letter.        In  view  of  the 
ex  .  wtill   08   trje  fact  thnt  a 

130C  ^  ....-   ^  ..  ...w.  .  .  ^-w ... —    .-w   ..,-...     ■      '.^  •"•^'t;    '    T'-'-not    a(;;r©o 

with  tliioia  in  totx>, 

Ixi  t>io  first  place,  in  orCor  to  accord  a  liberal  conotruc- 

tio;      •:  ~    ' ''  '"     "  •"  r"  ■ ,    "'I'lr.- -.  ,T ,.-- -^^^  *"    ,.•■■■  ^^     y ,^    ■■f•i.,^.^    (-    r.    ■'»*-«■-. '58 1  pOSQibla 
:*;.  .  's  l.'ew 

In'.-.  '^r  state 

of  .  -CS, 

of  ....  c       .,.^,  >v^.  vo.i-.v^.*..  o.^v..^>  J.  v-^  .^^.-^lij  ^.trown 

out  o:       .;i©nt,  as  thoae  enj^a^jed  jf:>  s,  thooe  whoae 

trr,  -        ;rli^»  ^'  *^  "^  '' ' — ''■   "  .'_^»    "^   *-*y»  ^^  course, 

ii:  e  presv.  latviro  uaed  the  tera  In  the 
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We  AQr^9  vitli  tlie  coutentlon  Ui&t  "the  word  unemployment 
preaup^/oses  euplo^&billty".       A  parscai  toe  ill  to  be  ei^loyed  la&y 
not  be  eaplQje6  but  tUe  Tt^ct  tloat  lie  is  not  ia  cue  to  liis  coiiultion 
ftud  not  to  economic  ones.       li^  he  :i&C  practically  rucovered^  wldle 
b*  rai^ht  not  be  ob^^e  to  pursue   trie  avocation  vliich  he  ImC  bet^n  pur^ 
suiiig  at  tlie  tiraft  1.1s  lll:!\css  overcai^i»  liirn^  be  ui:;bt  still  be  able 
to  pon'ox^i  otl)er  work*       TlioreTure  he  e&mtot  be  s&id  to  be  eutlrely 
une^sploy&ble  and  tlie  fftct  th&t  he  eaunot  obtain  tlie  otiier  wt:rk  laay 
be  oae   to  uaeiaploy&ierit  cone  it  ions, 

I  note  a  r^X'^ysr  interesting  exardple  cited  by  tbe  Attorney* 
ft«B«r&ly    to-witf  tlie   iiunt  supported  bj  t^ie  conaiaerdte  nephew.        It 
ap pMTs  to  sse  tiiat  tbls  ie  a  bordez>-line  ease  anci  tnj&t  mvevj  effort 
eboulc  be  uisue  by  tlie  lielief  Co;i...i3&iou  to  fiJTforc  tL©  iiepbew  a 
suTficient  &:aou  t  of  trork  to  coj;tinue  to  support  uis  aui  t  as  he  had 
80  done  previous   to  the  ut  ersployioent  conditlous*       Possibly,  a  libez*al 
co!:Struction  ol"   Uie  statute  would  be   to  look  upon  tli&  uopihew's 
roilure  to  continue   to  support  liis  aunt  as  aue  U)  unexaployment  con* 
clitions  6nd  Uierefore  she  would  be  entitle«>I  to  tlie  benefits  of  tl:« 
relief  atfetute, 

I  farther  note  t.iat  persons  over  slxty-five  in  j^ooc  health, 
and  with  ability  to  work  are  cozisiuered  as  \mettployabir  a.       Tills 
particular  category  of  persuas  eoj-es  directly   witliin  t  oae  i^nticu^ed 
in  tlje   Senate  resolutlocx  hereinbefore  referred  to  axic  it  appears  to 
tae  as  if  it  vero  tlxe  intention  of   tlie  Legislatui^e   that   thece  pcrsoiis, 
tu.less  disqualifies  by  some  other  reason  thaa  age«   sl'K^uld  be  looked 
uptm  as  oiaployablea*       It  is  a  well  k2;iovm  fact  tlmt  roany  perso^^s 
over  sixtyof Ive  are  still  in  a  coiidltion  to  accept  eioplcy^^snt  asxC 
therefore  to  jnake  an  arbitrary  rule  that  peraoas  of  any  particular 
a£;e  are  not  employable   secxo^i  to  n&  to  be  departir^  f  rou  the  spirit 
of  tlxe  statute* 

'niB  Bmm  thing  may  be  said  of  peruo.is  vxalar  eighteen  years 
of  a^  who  holu  «K>rk  permits  issued  by  the  State  vOparti-iczit  of 
Education  for  it  is  a  well  known  fact   tb&t  jsj&ny  itinera  under  eli:,-iteen 
are  compelled  by  stress  oT  circuiastiiiicc-s  to  ej^ibark  in  tlse  field  wf 
labor  end  tlierefore  no  arbitrary  rule  eiiould  be  ;.iac.e  wliich  would 
cause  such  i>eri:on8   to  be  looked  upon  as  *a^^euployablea  atiu  therefore 
not  entitled  to  the  beuefita  of  the  Act* 

You  refer  also   to  persons  of  any  are  who  liave  no  previous 
work  history*       io  rule  tiiat  tiisse  persona  are  uncaapicyable  is  an 
arbitrary  diacrlfuination*       ilu:  dreds  of  pcraoas  who  liave  Lac  no 
previous  work  history  have  liau  to  qo  oit  into   tlxe  t'orl^   to  support 
tyienselvea  wic  others  depende:at  upon  theu  anu  if  tl;©se  peraur.a 
camct  find  e^aployiaent   throueii.  ordinary  ciiaruiels   I  aa  of  tiie 
opinion   that  tliey  are  entitled  to  tlxe  benefits  of  the  Act* 


i 


«>8* 

You  next  refer  to  ifom<m  with  oblloren  wh«u  the  S.R»A« 
visitor  feels  It  sociallj  <•  ^»    axxth  wcj^iten  etey  at  hone,       I 

fine  nothiii{-,  in  tLe  Act  *»i.  :.s  the  Relief  Cojxdesian  with  the 

right  to  deterailne  when  it  la  better  that  one  ahaulc  reiaain  at  hcooe 
r&ther  t^isn  accept  emplojn!«nt«       Loc&I  organisatiorifi  are  usually 
vestec  *ith  tti©  welTsrc  oJ   'vependeat   chilclren  &;>.  t'je  ueter  driaticm 
of  tliifl  fact  a):.oiilii   b©  left  to  tiioce  agenclos,  "uoth  State  ETid  local, 
wiilcii  Jiave  t}i€se  particular  iiatters  in  cravrrc,       11  theue  (xi-BticL&s 
see  fit  to  t«tae  no  aotioa  «riicii  w<mli«  prevent  wocxen  with  chilco:^n 
frosi  accepting:  eit^>losra»ht«   the  Relief  Cojdcdsiiioii  should  not  take 
this   Cuty  upon  itself* 

Tou  mbxt  refer  to  aleohcllos  and  narootlo  addicts*       As 

to  Just  how   far  an  alcoholic  or  a  liarcotic  accict  is  imer4>loyable 
depends  to  a  large  extent  as  to  hov  far  the  jmrticular  indivi<iual 
aay  be  atidicted  to  alcoliol  or  narcotics*       If  teiese  persons  are 
aljle  to  abstain  froti  their  failing  tlvere  is  no  roasori  vhy  tl»y  are 
not  employable  while  they  so  abstain*       ^^hey  stay  not  be  able   to 
perform  the  sexie  astount  of  work  wliioh  one  who  is  not  aociieted  to 
these  habits  would  perform  but  in  ell  probability  if  it  were  not 
for  the  u-.ess^loyiaent  conditions  tiiose  adc4icts  would  be  able   to 
obtain  a  sufficient  asiount  of  work  to  rapport  theiaselves  Irrespeot* 
ive  of  tlxeir  failir^s* 

You  next  refer  to  persoHS  who  60  r»t  appear  to  the  S,R,A. 
as  likely  to  be  etiployed  by  Isrce  corporaticrm  and  also  to  i>crson8 
who   state  tiiat  they  do  not  wish  to  work  ei(\c.  regard  theia^aelves  as 
tuieiaployable*       As  to  t^aa  persons  cotaln^*  within  the  first  category  I 
caj-j  only  say  that  I  can   see  no  reason  ishy  Ui©  liellef  Coia»i8sion 
sl^'.ild  set  up  the  same  sta^iAlards  for  essploys&ent  as  do  Baaay  of  the 
lerf,©  corporations*       If  ti*  person  seekijie  relief  would  be  eu^loyed 
by  the  large  corporations  tlrtere  would  be  no  need  of  his  applying  to 
the  Relief  Coias^iisslon  to   be  relieved,  of  his  uneiaployxaent*       furthersaoirey 
Qoat  of   toe  ik' rge  corporations  have  establisixed  p<i2iaion  systei^  for 
the  relief  of   their  enployees  iftiwi  old  age  or  illness  laakes  it 
lipossible  to  longer  continue  in  t^u^ir  ecrvloe  cn^  tij-ercfore  taese 
cojpor&tlcanis  smsst  naturally  adopt  nc^re  striii^ent  z^les  of  euployiaent 
in  order  to  protect  the  p«asioji  rigiits  of  tJ:i>ose  whoju  they  ao  eiaploy. 
Hiis   corxition  uoos  not  exist  as  to   tiiose  who  are  oiTtred  relief  ujtder 
the  Relief  Act  and  therefore ,  In  ay  opinion,   should  not  be  taken  into 
cons  iderat ion  * 

As  to  those  who  deea  tiieaaelves  ui.«iaployable  it  appears  to 
vxb  that  if  you  are  to  take  the  In-divicual  opinion  of  persons  that  they 
are  unestployable  ,  the  door  is  open  very  wide  to  ^jertdt  Uiese  perscois 
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to  live  wltiiout  tae  necessity  of  •aplffjment  or  tlse  effort  to  obtain 
eKiplOTtoent  as  loii^  aa  tiwj  iiave  a  aix^  to  do  so*  Tiie  particular 
agency  or  ttrgSLaisation  wliic.i  Ijao  tliia  pai'tlcular  iproup  under  obser- 
vation can  ueat  uetei^aiiie  tlieir  eaployubility  anii  if  such,  agency  or 
organiaatlon  siiouiu  u-etenaifi©  timt  tbey  are  eiaployable,  the  inciivl- 
Qual  opinion    v£  ti»»  i-c?i'&ou  cotiCevuGu  aliOald  not  be  zi'^tm  any  weii;ht. 

Answering  your  final  quest ion^  it  is  bqt  opinion  tlxat  as 
long  as  tne  State  Relief  Co£b;;iaaion  Is  given  ttie  power  to  inake 
rules   tl'^e  coorts  will  upluild  any  re&souable    rule  which  tlie  Cos&.J.s8ion 
asy  siake  In  orcer  to  cany  out  tl-e  provXei-xis  cf  t ae  statute  for 
as  tlie  court  1^.3  stated  In  MAJ«:<  v.   TRACY.  1&5  val»  272i 

"Co'orts  s^iouXa  let  a<kiinistrative  'boards  ana  officers 
work  out  their  probleias  «lUi  as  little   jaciclal  inter* 
ference  as  pi>a^lble«       2iiey  ii^y  oeaiv.6  a  particular 
«jL*estioi*  wrOii£:  -  but  it  is   their  questioati.        Sych 
tiotirua  are  veateU  wiUi  a  hi^i  aiacz'etion  aru.   its 

»ast  api>ear  very  clearly  before  tii©  courts  will 
re." 

I  tliixik  I  ixave  liereinbefor©  set  forth  what,  in  ay  opinionj, 
wofuld  be  an  abuse  of   Um  discretion  vested  in  tl^^  State  Helief 
Costalsaion*       ••liile  no  hard  axiu  f&ot  rule  can  b«  set  cowji  regulating 
the  particular  i^crsciis   .  Ue   entltlea  to  aid  tmcer  ti.e  statute, 

the  statute  shoulu  be  c        .  with  tiie  icea  of  givini:  relief  to 

those  «iO  ti»&d  it  ratlifcr  U^u  to  autliorise  tiie  setting  up  of  a 
iiarti  anu  fast  rule  wiiicii  woui^-.  *..eprive   tuie  needy,  for  wiwse  be;icfit 
the  statute  was  enactor: ,  of   tixc  relief  of  w.iic]::i  they  stand  In  i*eed* 

RespeotfuXly, 

arrx;- 


To  « 

Public  ;^  elf  are  Co^»aission« 
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January  12,   1998 • 


SOBJECTt      Park  Com^r.lasion  xias  authority 

uncer  faction  41  oi'   tna  Chartar, 
to  Laaaa  sut>»aurraoa  ar«6  of 
Union  Square  for  an  Autcrwobila 
Parking  station. 


&«utlatfi  en  i 

Xou  hava  re  qua  8  ted  of  oa  an  opixiior.  aa  to  th« 

locality  oX   the  action  by  your  CoBaaiaeiou  in  f,raiitiiig  par- 
miselon  to  a  private  party  to  use  tlia  aub-aurfuce  area  of 
Union  Square  aa  an  automobile  parking  station.       As  an 
alu  to  i3e  in  giving  full  co,  aiueration  to  tr.is   proLlea, 
you  iiftv©  subaittet;  a  co^vy  of   Uie  inatruraont  by  wiiicxi  the 
TofcTi  of  cjan  iraiicisco   acqxxlrec  tiie  real  property  in  question 
aa  a  Public  Keaerve,  u  tear  uate  of  ^e^sxx&rs  5,   16£>0,  frot^i 
John  %•  Oeary,   the  i^irat  Alcalae  of  aaid  politicftl  entity. 


oriiaoji. 


l*ha  lan<i  «p«a  granted  to  ta«  Tomi  of  San  rranciseo 
«•  acd  for  a  Public  Heserve,  wliich  perraits  of  a  broader  use 
than  if  it  wex>e  li  J-tfu  in  scope  as  for  park  purposes  solely, 
liut  aanuning  that  tiic    -se   to  which  it   has  been  applied  d'oring 
all  the  yeara  baa  constricted  It  to  a  park  purpoae  ana  none 
otiier,   I  feel  that   ti^e  ciiarter,   in  ;^ectio:i  41,   ftuthorizea 
your  bocy  to  lease  the  aub-surfece  apace  for  the   co:.^  iCt  of 
an  autoiQobilc  parkujc;  station*       The  linfiitationa  are   tiriat 
t>\e    coiistruction   aro,    operation   of   Sdiu  plant  must  not 
u^terially  cause  a  actriiaent  to  tiie  orie^iual  purpose  of 
the  deal  cat  ion,  nor  stust  Uimj  allov  a  violation  of  tlxe  con- 
ddtiona  of   the  f.rant  bv  which  ti;ia  property  waa  acqulreo« 

The  langua^;»  in  the  or^i^ariic  law  to  whicbi  reference 
la  Mace  reacia  as  foilovas 

**-Mr  «  ir  *^  \ifu%  the  ooisffiiiaaion  may  leaae  to  the 
highest  reeponaltle  blcoer  lor  a  term  not  to  e.^ceea 
fifty  years  bii£  upon  such  other  terms  and  coiHiitioriB 
aa  it  X3ay  aetenaine,   sub-surf&ce  space  unoer  any 
public  park  anti  ti^  ritvit  a  ;d  privilsj-.e   to  concuct 
anu  operate   therein  a  public  autoinobiie  parlcing 
station,  providing  Uu&t  the  salcr  construction,  when 
emapleteu,   anu   the  operation  will  not  be,   in  any 


egos 


S8t«riel  r«fipect  or  6Bgr»e,  a«trli3ent&l  to  the  or  i;:in«l 
purpo»«  for  v^iilch  »alci  perk  was  d^dlcateu  or  la  contr*- 
Vcr^tiOJTi  to  feii©  corKiitione  of  sxiy  ^pcuit  untier  wxiich  aciiu 
pArk  atgat  hftve  been  reoeivo<I.  <>  »  «" 

^vou  tiia  foregoing.  It  Is  plain  tii&t  if  a  material 
dotrlraeut  ia  not  c&uaeu  to  tue  pliysical  aspocta  oJT  bh«   sqiiare 
tto  as  to  deiitroy  its  us«  as  a  public  park  Ir/  virtue  o£  the 
Btib«>8'arr&.ce  occupation  for  tl^^  i:\dicated  otject,   anu,   further, 
that  nothlrj},  happens  to  <  ©3 troy  the  concitioxis  of   ti.o  ceUi  ca- 
tion,  you  iiiay  legally  Heese  the  ooslreu  space  for  tvjsi  relateci 
pux^ose*       I  find  nothlrig  in  the  deed  ]3y  wilcii  the  municipality 
received  tue  land  preventive  of  tiio  oeairec  lease,  uor  do  I 
dlseover  anything  in  your  proposal  interferint;  wiUi  use  of 
tne  land  as  a  park* 

In  1388,  before  tne  Charter  carrieti  t'>-p-  enrLlin^ 
expression  as  four<d  in  the  above- quo  ted  sectiar;  o 

tistrict  CcjTt  of  Appeal,   in  the  case  of  J.   H.   IS, 

et  al.  V,  C1T£  A-l.   cou.n   Oi'  SAU  F  a:  11:^00,  et  8l,  reported 
in  9£  Cal.App*  69,  ixaci  occasion  to  pasa  upon  the  legality  of 
the  sub-surface  use  for  a  street  railway  purpose  of   a  portion 
of  buena  Vista  i'ark,  located  in  t'oXs  City  anc  County.       The 
appellate   tribunal,   in  8i.;;Qwerlng  the  contention  that  a  per- 
mission to  use   t'-ic  sub-eurface  space  of  the  nas'ied  park  for 
the  cescribed  purpose  woulc   be  violation  of  its  dedicatlai , 
said,  at  pa^j^e  75s 

"But  little  consi'jeratlon  need  be  ^liven  the 
situftti<Mi  which  woulc.  exist  in  Luena  Vista  Park 
alt«r  the  coi.sti^action  of   tiie   tunr^el.       At  all 
points  ^is  turmel  will  be  entirely  beneath  the 
surface  of  the  park  at  a  cepth  rangin^^  fron  200  to 
340  feet.        Ihc  cun.o traction  end  use  af  this  tunnel 
coulu  not  possibly  interfere  with  tixe  free  a*    cus- 
tomary use  of  tite  park  for  any  or  all  perk  purposes." 

All  of   the  above  leacs  r,«   to   the  cun elusion  that  there 
is  unquestionably  a  power  vested  In  your  repartfjent  by   the  terais 
of  tlie  Cliarter  to  permit  thiS  use  of  the  sub-aujrfnce  erea  of 
Union  Square  for  tne   Inuicfttce  p>urpose,  and  you  are  so  a<:  vised. 

Respectfully, 

CITY  ATi'o^vIJEY. 

To  - 

The  Board  of  Park  Consxissioners. 

#6 
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January  18,  1938. 


SUBJECT J  In  Re,  Increasing  Compenaatlon 
of  liiployee  over  that  received, 
by  Department  iiead  as  provided 
in  the  Charter* 


P9«r  Sirst 

I  liave  your  letter  readljig  as  fbllowsi 

"At  a   joint   cor.fei'enc©  of  tlie  Civil   Service 
Comniission  and  the   Salary  Standard! zatioia  Advisory 
i3oarc  held  last  evening  a  surrcieation  was  Tsade  that 
several   classes  of  poaitlona  mider   the  utilities 
Cojiirisalon  and  one  cl&as  of  position  xuider   tne 
director  of  Public   uorks  were   co.c:parat)le   in  res- 
ponsibility and  worldng  conditions  and   therefore 
eboulc    carry  the  ?sane  salary  rani-e;      but   the   salary 
ranr^c  discussed  for  each  of  these  positions   exceeded 
laOOO.OO  per  annum  ST/d  it  was   claimed  that   the 
position  locatea  in   the  department  of   Ptiblic  works 
couJii  not  carry  a  salary  range  in  e>:cess  of  ;  8000.00 
per  annua  because  this  last  iianieti  svim  is   the  a -.ount 
of  salary  fixed  by  Section  106  of   tlie   Charter  as 
the  annual  salary  of  tixe  director  of  Public  Works. 

"we,   thex*efore,   respectfully  aalc  your  opinion, 
at  your  earliest  convenience,   as   to  whetiier  or  not 
there  la   any  restriction  in  tlte  C  jiarter,   and  partic- 
ularly in  the  followinc  paragraph  of  i,ectlon  151 
thereof,   tlmt  prohibits  the  fixing  of  a  salarj^,   or 
a  salary  ran£;;e,   for   a  position  under  the  director 
of  Public  «»orka,   in  excess  of  vBOuO.OO  per  aiuiuai, 
the  atuount  fixed  by  tne  Gnarter  as  the  salary  of 
said  director,  vt.o  is   the  appointing  officer  of  the 
Department  of  i^ablic  v*orksj 

*In  fixing   schedules  of   compensation,   as   in 
this   section  provideo,    the  board  of  super- 
visors,  through  the   civil  service  coinniisaion, 
siiall  cause   a  schedule   of  co  upensations   to  be 
proposed,  based  upon  the   classification  as 
provided  in  Section  141,   vmtier  wiiich  like   coi:i- 
pensation  shall  be     aid  for  like  service,  with 
due  regard  to   the  aeniority  of  tne  personnel 
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inclucied  in  each  class,   aiiU  with,  regard  also 
to  otijer  couipensatlons  in  the  city  and  co\mty 
service  not   subject  to   salary  standarcLlzation. 
Sudx   compensations  shall  be  not  higher  tlisn 
prevailing;  rates  for  like  service  and  working 
conditions  in  private  enployoent  or  in  other 
comparable    governmental  organizations  in  this 
state •»   " 


OPIRIOH. 


There  are  two  secticais  which  expressly  deal  with  the 
fixing  or  ctandardizaticsi   of  salaries.        One  of   them  -  Section 
71  -  is  fo\ind  in  the  budgetaiT-  procedure  set  fortii  in  the 
Charter.        Tliis  section  is  raore  in  the  nature  of  an  Inhibition 
in  the  salary  fixing  powers  of  the  officers  of  the  mvmicl- 
pality.       The  pertinent  portion  of  the  section  reads  aa  follows: 

"No  co;;p©nsatlon  shall  be  increased  so  as  to 
exceed  the   salary  or  isa^c  paid  for  similar  services 
and  of  like  ciiarector  and  for  like  service  and 
working  conditions  in  other  city  departir.onts  or  in 
private  employsientfi.'' 

This  ne£:ative  proposition  would   imply  tliat,ln  the 
fixing  of  salaries, the  salary  i;mkini^  power  jalght  take  into 
consideration  like  service  under  like   conditions  in  other 
city  departraeuta,    as  well  as  in  private  er.iployment. 

The  other  Charter  provision  is  Section  151  ?i^iich 
deals    with  salat*y  standardization.       You  liavo  qiioted  in  your 
letter  tlie   pertinent  portloii  of  this   section,        I   cannot 
find  SBiythlnc  in  this   section,   or  In  any  otJier  section  of  the 
Charter,   which  v/ould  cox:.pel   those  standardizing  salaries  to 
tal:e  into   consideration  the  salaries  fixed  for  cliarter  officials, 
except  in  so  far  as  the  duties  of  the  respective  positions  may 
be  co-related. 

You  specifically  Mention  the  position  of  Director 
of  Public  Works  as  being;  one  of  the  positions  where  the 
compensation  is  fixed  by  the  Ciiarter,   and  au.i;3oest  that 
possibly  an  engineer  working  in  this  iepartnent  should  not 
be  coinpensated  in  excess  of  the   charter  amount  allowed  to 
the  head  of   tlie  lepartaxent.        I  do  not  believe  that   the 
compensation  paid  in  one  of  these  positions    can  be   taken  as 
a  basis  for  fixing  the  coiipensation  in  the  other  for  their 
duties  are  not  co-related. 
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INi  nt^  wi&e—  vq^on  tlx«  Tact  that  the  director  has 
far  nor*  reapcwiaibXllty  restirxg  Ui)Oii  !."  .a  has  iila  ejigineor, 

aokt  that  ruB  is  fai*  u^nuerpaid.  Tor  t^ie  •  ring  ol"   t^iis  rea- 

jKjnaiMIity*  but  on  the  otlier  hand,  >iiu  v.^L^-ta  ai'e  jfoi'  ciffeirant 
trom  those  of  liia  eaglijeer.       Thej»«  are  no  special  qualiflca- 
tlona  iHsquirec  Tor  iiis  position.       tTiie  jfoiig;!.  cer  nust  be  one 
competent,  vl'^en  the  occasion  deiaaiids,    to  plan,  outline  and 
cor\ struct  all  kxnas  of  iiaproveuueiits  froju  aiue  sewers  to  bay 
brlc:ce»  ana  from  one-atory  garagea  to  steel  skyscrapers. 
The  auties  of  such  an  esiployee  are  not  comparable  with  the 
duties  of   tbe  departiaent  head  «!ic  jmjst  rely  on  subordinates 
for  guidance  arid  advice  in  technical  raattera.       W^en  tiiat 
guidance  an<i  advice  can  be  obtained  only  at  a  price  higher 
t^isn  tlittt  paid  to  the  head  of  tlr«  deiiaz'tiaent,  the  city  sho<^d 
not  be  deprived  of  it. 

I  have  2^^^^  particular  attention  to  Uie  elause  in 
Section  151,   to -wit,   "and  with  r6£:ard  also   to  other  co  .pensa- 
tions  in  the  city  and  county  service  not  subject  to  salary 
stajidardijsaticm,"       If  the  cliarter  frariera  desired  the  corapen- 
sation  of  heads  of  uepartiaents  to  be  a  liirdtation  on  that 
paid  to  subordinates,    tl^iey  would  have  referred  directly  to 
coupensatioas  fixed  for  cltarter  officials  and  not  have  used 
toe  geaaeral  language  which  rdcat  just  as  well  refer  to  the 
positions  iSBi'i tinned  in  the  secciid  yara^^^raph  of  th©  section, 
the  cosiper^satlons  for  aliich  are  zxot  subject  to  standardization. 

This   conclusion  seecia  reasoaable    when  wo   take  into 
OOfwlaeration  tiie  firal  sentence  in  th©  tiiird  paraif^^aph  of 
the  sect"  on,   to-wit,   "such  <»i-ipensation  shall  not  bo  higher 
than  prevailing  rates  for  like  service  in  private  eatploysaent 
or  in  other  co^iparable  govenaentnl  organisations  in  this 
state." 

Therefore,  I  am  of  the  opinion  that,  in  the  standard- 
iMition  of  salaries  of  suborOinates,  the  staadardizint;  body 
WKf  consider  conpensations  paid  to  depart];>ient  heads  viu»n  the 
4bk^l««  of   tl^ie   subordinctes  and  the  lieaos  are  absolutely  co- 
fjltoteti,  but  the  lancua/-©  is  only  a  guide  and  there  is  no 
Mpmrfate  In  the  Charter  which  prevents  a  coripeasaticfi  in  excess 
odP  tiiat  paid  to  the  cepartiieat  head,       I  believe  the  real 
gttlde  is  the  Isiif^uege  found  in  Section  71,  to*witt 

"Kg  co:&pensation  shall  be  increased  so  as   to 
«:&eeed  the  salary  or  wa^e  paid  for  sinilar  services 


«*'•• 


c  e»xo£i  fsl 
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•nd  of  like  c^iaracter  and  for  like  service  and  work- 
izig  cc»iditions  in  otlior  city  depart^&tits  cx>  in  pi'lvate 
«BployHient»** 

And  also  in  Sectiou  151,   to-wlti 

•such  coupensetion  shall  be  not  higihier  than 
the  piMaveiling  rates  In  private  employjaeait  or  in 
other  comparablB   govermental  organizations  in  tnia 
state." 

Aafi  in  so  advising  you  we  iiolti  to  tlis  tiiae-lionored 
rule  that  "tlie  laborer  la  wortliy  of  hia  hire",  which  rule  we 
helieve  should  "be  applied,   if  poaalhle,   to  department  heads 
&8  well  as  to   sulx>rdi:>ateS9 


Very  truly  yo-urs, 

CITY  ATTOEHiuTf 


To  the  « 

Civil  Service  CoKiiidssion* 


#1 


2057 
84     1958, 

SUBX^CT:  In  Re  Applicability  of  t>r<5in&nc«  *'11»086 
to  a  l«0««e  oi  6t&t«  property, 

GontloiTien : 

'ililfi  of-lce   is   In  receipt   of  iiomv  requoet  tor  an  opinion 
as  to  whether  a  private  les&oo  of  State  property  ..Tuat  obtain  a  peinalt 
as  req-uired  by  Ordinance  Ho,  11.036  for  the  maintenance  of  a  steam 
boiler,   or  Is  exonijt  therofrora  b-^cartae  occupying  and  being  the  lessee 

of  state  property, 

0  P  I  H  I  0  H 

Your  attention  is  called  to  two  prior  opinions  of  this 
of  lie*  in  response  to  soriewliat  aii-^J.lar  q^ierlsa,  to-wit:  opinion  dated 
^ece::iber  29,  1952  wherein  section  6  of  the  Ikiiluin-;:  Law  of  tbe  City 
and  Ccmnty  of  Stoi  rr-unciaco  waa  hfild  applicabl©  to  both  State  and 
Federal  iitnsctures,  and  opinion  dated   —  -  sr  27,  1S53  wherein  eating 
place*  operated  by  l«^sseea  of  atate  .      /  were  Ixeld  subject  to  all 
local  ordlnancas  rar.'^latlnr  thoir  conuuji,  and  in  .articular  Ordinance 
No,  3,041  of  the  City  and  Covinty  of  San  Irunclseo,  ll^e  viewa  therein 
expressed,  as  well  as  the  authorities  cited  ai^e  now  referred  to  with 
ap;  roval , 

"The  general  rule  of  statutory  construction  as  stated  by 

the  ~    -  le  Court  of  the  State  of  California  in  the  case  of  0,J, 
K:       ,  V,  UoO^im,   199  Cal,  215,  is  as  follows* 

*In  the  interpretation  of  a  legislative  enactment  it  is 
the  ,'rftneral  rule  tliat  the  £'tate  and  its  apenoiee  are  not 
bound  by  ^^eneral  words  linltinf,  tho  ri;  hte  and  Interests 
of  its  citizens  unless  such  public  authorities  I*  included 
within  the  limitation  expressly  or  by  necessary  inplicatlon." 

Particular  attention  is  called  to  the  fact  tliat  it  is  only 
the  "State  and  its  arencies"  to  whom  this  rule  of  constructlcKn  apT.lies, 
Could  a  p:iv&te  inciivit^ial  w:io  leases  state  ;>roj:erty  for  tlie  purpose 
of  raaking  private  profit,  by  any  stretch  of  the  iTia^iination,  bo  in- 
terpreted as  possessing  those  special  prlviler;e3  of  construction  whioh 
accrue  to  ti^  state  and  its  atencies  in  their  public  capacltyt  Clearly 
not. 

The  state  may  own  prowrty  in  two  wi ys,  as  provided  by  section 
689  of  the  Civil  Code  of  the  ^  _a,  "All  property  has  an 

ewner,  whether  tn&t  OK-ner  Is         ,        pro;>erty  public,  or  tbe 
owner  an  indivicijml,  ar       :  o,,..i  tj  pilvtitc.  The  state  :aay  also  hold 
property  as  a  private  :       c>r , "  Tlaat  last  s-ntence  is  purtlcularly 
significant,  in  provic'.iiii.j  uXl  a  state  .•  -  arty  aa  a  private 

proprietor.  It  is  in  such  capacity  tl-iut  .         to  l»ase  pro^  orty 
to  a  private  individual  where  he  can  riake  a  ,:iv**to  profit.  And  when 
tMs  is  the  case,  such  private  lessee  of  state  :pro,:erty  (held  in  its 
proprietary  capacity)  is  entitled  to  no  c?'<*ater  rights  than  any  otlior 


?sos 


privftta  individual,  nor  la  the  etiite,  wii»n  it  hold*  land  in  its 
proprietary  capacity,  «»pf'ii.«r?   fc©  &ny  i'^raater  rirj\t«  or  privilege* 
tlian  «fty  othar  privat«  or,     Aa  was  s&ld  in  the  ease  of  'Ae^IJiU 

V.   r.TAT-?  30/.i;^  ol-   ii-.ul*-.        ^:'I0f<   KS,   113  Cal,  App.   695: 

^sitf&ondljf   th«  »tat«  ids  th«  oim*r  of  tb«se  tide  lands 
xm<Jer-  special  tront  iroa  t^e  United  Stui«s,was  authorized 
to  plot  and  Bail  ths  liuid  into  private  owneraiiip,   la  order 
to  make  tlasa©  skIiss  tiie  tide  land  oa:;£niesionera  were  directed 
to  lay  cmt  the  land  in  blocka  fuxd  lota  ehowin,^:  stre^^tsj   cavos, 
alley*  imd  other  public  places  urid   to  sell  the   land  by  lot 
nt-uiL>«r.     7tn  thoso  traneaetlar*   * "  '*•   ■«*    *'^^    <.:■.«.,    »<..»    '-Ijr 
avithorlzed  &t-;-^n'.3,'  w-^s^  actiri.  "y 

'capacity. -^^vinir  authorized  th?;    ..^  r,.,  i-.i «  „.a?.i  ,ia    i..;i;:     .up  and 
having  appj'oveti  the  sjap  as  f  Had  with  the  streeta,   lajide 
«nd  oth«r  public  places  delineated  tb/^roon   the   Btate  stood 
Itt  the   sane   ooaititmaa  all  owners  of  priyate  proVarty  and 
i^st,  ihare'fore,  be  de- '  —   ^ -^  >iave  <^4idicated  to  puclJc  use 
all  i)vB>^  imblio  hi':^'«»a>.y"-  la'ees  as  delineated  upon  tha'^ 

«t*Pt"  ~ 

Y<Ax  are,   therelore,   advised  th^t  a  perait  being  required  by 
Ordinance  Jio.   11.086,  before  a  peraon  can  maintain  a  steam  boiler, 
that  ordinance  is  as  api>licablc  to  a  private  le8s«»  of  state  property 
as   to  any  otiisr  priv&tn  j  ftison, 

Kespactfully, 


rvrrvr^T^tTTnTT 


iJIKBCTOH  OF  PUBLIC  WORKS. 
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January  27  1938. 

SUBJECT:  In  r»  Injury  to  pedestrian  frcaa 
slipping  on  sidewalk  conatructed 
of  Terr&zzo, 

I>ear  Sir: 

Tiiis   will  acknowledg*  receipt  of  your  recent  request  for 
an  opinion  as  to  whether  the  City  Is  in  any  way  liable  for  an  Injxiry 
resulting  to  mi  individual  iroia  slipping,  on  a  rainy  day,  upon  a  slick 
terrazzo  inarule  portion  of  a  sidewalk  privately  constructeci  without  a 
per;;ilt  tt5«r6lcr,  and  not  confonalng  to  the  standard  apecll'icutlona  of 
the  City  and  County  of  San  Francisco  lor  sidewards? 

0  P  I  H  I  0  S 

You  are  ac* vised  that  the  Citj  has  no  responsibility  for 
any  injuiry  which,  has  thus  far  resulted  to  any  individual  in  having 
slipped  upon  the  terrazro  tii'.rble  portion  of  the  8Ldevj,.lk  aLove  referred 
to  -  the  dangerous  j^ortion  oi   cald   sidewalk  having  been  privtitely 
coi'strueted  without  the  iaiowl«c!.,6  of  --.h*?  City  ezid   '^ounty,  without  a 
perrnit  authorizing  the  construotion  thereof  in  any  laaiuier,  and  in  a 
manner  not  in  conformance  with  the  standard  sx"'ecif icatlons  of  the 
City  and  County  of  San  irancisco  ior  aiaijwalks. 

Ilcwever,  now  that  tlie  slix;k  and  slippf^z^y  eoadition  of  the 
sidewRlk  tlms  privately  constructed  hi^s   bean  brought  to  the  City's 
attention,  the  City  in  line  wltli  its  duty  to  exarcise  ordinary  care 
tosee:  thtt  Its  sider&lks  ai'e  ir  a  reasonably  safe  condition  for 
public  use,  should  take  stops  to  aa-i  th«c  this  inherently  dangerous 
condition  of  the  side^#aik  is  removed. 

'1'A.eth.Gr  this  Inherently  dangerous  condition  of  the 
sidewalk  can  be  oxired  by  treating  the  tsrx*azzo  so  as  to  remove  its 
glaze  and  hifh  polish  w!ilch  renders  it  slick  and  slippery,  or  whether 
the  only  remedy  is  by  a  removal  of  the  terrazzo  completely,  is  a 
^natter  wliich  rests  in  the  sound  diacretioa  of  your  Uepartraent. 


'W^rrmmw. 


Lepartaent  of  Public  t^orks. 
#10 
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January  27  1938 , 

jJECT:  In  r«  Whether  certain  property  shall  be 
asoeesed  as  personal  property  or  §8 
improvement  to  the  Realty, 

Pear  Sir: 

This  office  Is  In  receipt  of  your  letter  as  follows: 

"Your  opinion  is  requested  as  to  whether  the  below 
listed  articles  shovild  be  assessed  as  pergonal  property, 
or  as  fixtures,  hence  considered  as  real  property. 


1  -  Stoves 

2  -  Refrigerators 
a  -  built  in  - 
b  -  otherwise  - 

3  -  Carpets 

4  -  Linoleum 

5  -  Wall  beds" 

OPINION 

Under  Section  3617  of  the  Political  Code  of  the  State  of 
California,  which  section  defines  the  terms  used  for  taxation  purposes, 
"personal  property"  is  referred  to  as  including  everything  which  is 
the  subject  of  ownership  and  which  is  not  included  within  the  terms 
"real  property"  or  "iiaprovements"  as  therein  defined, 

"Improvements"  are  therein  defined,  in  part,  as  follows: 

"All  buildings,  stiiictures,  fixtures,  fences,  and 
Improvements  erected  upon  or  affixed  to  the  land, 
except  telephone  and  telegraph  lines." 

Because  reference  Is  made  to  such  buildings,  strtictures, 
fixttires-  fences  and  improvements  as  are  "erected  upon  or  affixed  to 
the  land '  it  is  necessary  to  refer  to  section  660  of  the  civil  code 
which  provides : 


I 


I 


"Sec,  660,   DEFINITION  OF  l^IXTURES:   SEVI:.RANCE  BY 
AQRE::?.1i3iT.  A  thing  is  deemed  to  be  affixed  to  land 
when  it  is  attached  to  it  by  roots,  as  in  the  case  of 
trees,  vines,  or  sirirubs;  or  imbedded  in  It,  as  in  the 
case  of  walls;  or  i-ermanontly  resting  upon  it,  as  in 
the  Case  of  buildings;  or  permanently  attached  to 
what  is  thus  permanent,  as  by  means  of  cement,  plaster, 
nails,  bolts,  or  screws;  -J-^  >:■ 

The  sole  query  presonted  then  is,  are  any  of  the  items 


1. 


•i' 


•i,o«  an 
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speclfically  reforrsd  to  In  your  letter,  "improvement a"  within 

the  mtumiiig  ci'  S3ct5.on  3617  of  the  j:'olltical  Code  aiia  OGO  of  the 
Civil  Code  of  the  State  of  California? 

Generally  speaking,  but  of  cotirse  subject  to  the  facta 
in  each  c&se,  built-in  rcfi'if craters,  linoleum  and  wall  beds 
would  fall  v/ithin  the  meanlnf^  of  the  above  code  sections  as 
"improvements"  to  real  property  toau  &iiouici  be  50  asseseeu.  All 
the  reraainder  of  the  ite^s,  it  would  follow,  would  be  considered 
as  "personal"  property  ua  defiiiad  in  section  5617  of  the  Political 
Code  and  should  be  so  assessed. 


Yours  very  truly. 


CITY  ATTOHNSY. 


RUSSELL  L.  WOLlJJ!:N,Jr., 
Chief  Asisistant  Assessor, 
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i^^imuary  29^  I^8« 


SUBJISCTt     In  re  -  MombMhihlp  '>u»o  In 

Associations  psrtleipftted  in 
by  lAofltrd  of  Supsrviaora. 

Dear  i^lrt 

This  offlee  Is  in  receipt  of  your  request  for  an  opinion 
as  follows t 

(1)  of  what  effect  upon  the  sittmtion  in  nan  I'rancisco 
is  opinion  NS  259  of  1  •  J.   -obb.  Attorney  Gonoral  for  t>ie  3tate  of 
California,  denying  to  iisciiibera  of  the    'oard  of  Supervisors  of  aan 
Luis  Obispo  County  attending  and  participating  in  tlie  iitate  Asso- 
ciation deliberations,  tlxe  ri^t  to  roeover  S^ram  tl^ie  county  the 

#5 .00  aniLual  dues  reqvilred  of  and  paid  by  each  sujjervlaor  pajrtic- 
ipating  in  tJ^  Associuticm^a  deliberations;  tlie  denial  beinc  .tade 
up<»i  tlie  gz^xjnda  tliat   tlJte  ^5*00  laas  not  an  "actual  necessary  sx- 
pense"  recoverable  by  Uwca  under  -subdivision  15  of  Section  4257 
of  t/ie  Political  CodsY 

(2)  How  Mty  public  fonds  be  le^^ly  expended  for  the 
payaeat  of  dues  to  associations  in  wlxich  t^ie  iioard  of  Supeirvisoxm 
of  tlie  City  and  (Jounty  of  San  Francisco  participate? 


OPIHIOM 

Answering  yo\«r  first  qiiery,   it  is  iuy  opinion  tiiat  tlio 
Pistrict  Attorney  of  i.an  Luis  Obispo  Couiity,   in  wiiose  opinicMi  the 
Attorney  (lensral  has  concurred  without  co&Uiient,  )ias  fallen  into 
error*     He  is  tliere  called  upon  to  interpret  s\ibdi vision  15  of 
Section  4257  of  the   Political  Ocxie  which,   in  jjart,  reads  as  follows: 

"Bach  aaeciber  of  tlie  board  of  supervisors 
«  *  «  i^iall  be  allowed  and  iJald  <»•«■■»  his  actual  nec- 
essary exptmses  in  attending  t>je  annual  v.tate  conven- 
tion of  laembers  of  coxmty  boards  of  sui^ervisors*" 

}[e  is  infonaed  that  the  supervisors  in  attendance  at  the 
State  Convention  are  not  allowed  to  participate  in  tiie  Lieeting  un- 
less the  members^iip  fee  of  $5*00  eaoh  is  paid. 

T>ie  query »     Is  the  §5*00  EMiwberahip  fee  an  "actiusil  necess- 
ary expense"   so  as  to  entitle  U»  supervisors  to  rei-iburaeroent  by 
the  county? 

In  construing  cods  provisions  a  reasonable  construction 
thereof  is  to  be  ^Ivea  thereto.     In  Volucas  23,  GAL.  JUivia,  780, 
tlie  text  reads  t 


•&mi  «09 


SOa 
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fX^tsuem  m 


^'^^ha  codes  ar«,  of  course,  atatutea,  and  kv 
gatvwrally  aiibject  to  tiw  ordiuajry  rulea  of  st&tut<a7 
oooatruotlon*     Llka  tl^  atatutea,  tbm  codea  are  given  a 
reaaonabla  cosiatructloa*" 

Furtlier  Umn  that,  the  codas  thiKaaelvea  ivovlde  tlmt  they 
are  to  be  "IJLlaerally  construed,  with  a  view  to  effect  Ita  objects 
and  to  prooote  Juatlce*"     (Political    'ode,  3ectloia  4) 

THmt  is  iieant  by  the  tena  "libexneLlly  ccsiatrued**?     On  this 
point  the  text  of  85  CAL.  JUEIS.  796,  reads t 

"a  liberal  eanstntcti<m  la  ix»  v^iich  {^vea  & 
fair  mid  reasmiable  ueanlng  to  the  provialoos  of  a  atatute, 
iqi  the  llKht  of  Ita    ruri^ae  and  with  a  view  to  ef rectvat- 
ing  the  lep-JLalatlvo  intent  -^    -   *^» 

And  to  aid  th»  courta  in  tlte  proper  and  liberal  ccmstrxict- 
ion  of  our  atatutea  and  codes,  we  have  aiich  accepted  iTlnclplea  aat 

"It  ia  not  to  be  auppoaed  tlmt  the  Xeglalature 
used  lancuajr,e  In  a  aonae  w'lc)!  would  defeat  tlic  only 
purpose  and  render  nugatory  an  l£4K»>t«nt  provision  of 
the  act."     (23  Cal.  Juris,  781) 

And: 

•»  «  «  it  ia  never  presuiiwd  tliat  the  legiala<" 
ture  Intended  a  \isdleas  proceeding,   or  that  Ita  act 
ahould  be  a  iiere  forti  wltliout  beneficial  purpose." 
(25  Cal.  Juris.  782) 

So  we  find  t2i\o  legislature,  by  via^tue  of  tiie  Political  Code 
aeotioa  now  tdnder  consideration,  encoux*aglng  attendance  of  the  county 
superviaora  at  the  annual  Gtate  Convention  by  partlciilarly  axitiiorlz- 
in^  paystents  to  be  imde  to  the  extent  of  ^40.00  for  the  "actual 
necesaary  expensea"  of  attending  tJie  convention.     The  Attorney  Gren- 
eral  o(»xcedea  tlmt  an  appropriation  to  attend  the  Crmventicm  la  a 
proper  ens.     Tlie  i^urpoae  of  attending  the  Convention  la  to  exelian^ 
ideas  and  exparieiujea,   one  with  tlxe  oU^r,   to  tl^e  autual  advantage 
of  all.       However,  under  the  rulea  of  the  Ccwiventlon  of  Supervis- 
or9,   this  I'rivlle^^e  cannot  be  accorded  to  a  saiicrvlsor  unleaa  he 
shall  have  paid  hla  lattoberslilp  duea,  in  ot.ier  worda,  unless  }tla 
dues  are  paid,  he  ia  as  Mueh  without  the  pale  aa  he  would  be  In 
any  other  or^unleation  to  vDilch  lie  ;ul£lit  belcHig,   if  iila  dues  were 
unpaid.     Therefore,  it  seeoi^a  to  am  tlmt  if  &  supervisor  cannot 
participate  in  tlie  affalra  r>f  the  annual  Convention  of  Supervisors 
without  the  payiuent  of  any  fee  or  an  anjiiml  sxea  to  oover  dues, 
that  the  imyment  of  thla  a^ioxmt  ia  aa  such  an  expenae  of  hla 
attendance  aa  la  hla  traveling  expuuie,   hla  hotel  bill  or  any  other 
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•xp«zui*  incident  to  hlo  att«ndane«  at  tim  Uonvantlon.     It  aay  be 
noted  that  the  ;itate  law  riakas  no  provision  for  i;ieetlns  tha  expanae 
of  tlia  annual  lasetiag  of  ai^parviaora.     /ipgwaont  la  not  neeaasary 
to  show  tiiat  neoaasurily  thai:^  uuist  ba  aocia  ^xp^nsm  incident  to 
auch  a  i:»atlng  if  it  is  to  be  hold. 

You  ara  therefoi?©  advised  that  In  lay  opinion  a  T^mmmmXOm 
makmrahlp  fee,  wMeh  way  be  applied  to  trie  dafraylns  o^  the 
annual  axpenae  of  the  atata  im&tXi^  of  aapervlaoray  la  a  i»%>per 
itam  of  ecKjpanae  In  the  aooount  of  any  auparvlaor  attondlxig  the 
aeetliig* 

Anawarlns  youp  second  quoryt     "How  niay  public  funds  ;>© 
legally  axpandad  for  t  >e  pa  naent  of  dues  to  associations     in  wnich 
the  Hoard  of  Supervisors  of  tlia  city  and  County  laay  participate ?" 

ve  iaaj  first  look  to  tlie  charter  Itself,  and  while  there 
is  no  definite    provision  autiiorizlnf.  the  expenditvire  of  jnibllc 
funds  tor  the  pirpoees  mentioned,    there  la  a  g«MCkaral  p<y»er  «ttiloh 
seeurts  to  be  sufficiently  coriprolienslve  to  include  such  an  expend- 
iture*    3ectl<ai  2  provides  as  foUovas 


ttt^'. 


Tha  city  and  county  iday  xaakea  and  enforce  all 
laws,   ordlxMmces  and  regulations  necessary,  convenient 
or  incidental  to  the  exercise  of  all  rights  and  powers 
in  rsapect  to  Its  affairs,   officers,  and  ffiiploy^es,  and 
almU  have  all  riijlita  and  i>owers  appropriate  to  a  couiity, 
a  city,  and  a  city  ai«i  coimty,   subject  anly  to  the  re- 
strictions and  li  litafclona  provided  in  this  cliarter,   in- 
cluding tt»  pouror  to  acquire  and  conatxnjct  plants,  works, 
utllltlea,  areas,  Jilghi«iys  and  Inatltutlona  outside  the 
Iwuiidarlea  of  the  city  and  county,  aiKi  iaalntenance  and 
opera tl(»i  of  the  saiae,  and  the  exercise  of  functions  or 
tualntenanoe  of  aervloes  outside  tlie  boundaries  of  tits 
city  and  cotuity,   Includinii  tiie  expenditure  of  funds 
therefor  throitgti  any  agency*     Tiim  specification  or 
•nuoeration  in  this  charter  of  particular  powers  shall 
BOt  be  oxcluslve.      I'Ue  ox^roise  of  all  rights  and  powers 
of  the  city  and  county  wiT^en  not  prescribed  in  this  chart- 
er ahall  be  aa  i>rovlded  by  cwMinance  or  resolution  of 
the  board  of  supervisors** 

vivery  expenditure  wliich  amy  be  ..ade  to  a  private  individ- 
ual or  corporation,   and  from  w^iilch  t:Mi  city  ajay  not  receive  any 
direct  financial  oenefit,   is  not  proMblted.     The  test  lat     I>oea 
tl^  city     ar*d  tiio  public  generally  receive  a  benefit  froa  the 


Tt 


•xp«nditur*« 

S—t     DAOETT  y.  ca.aAH, 
92  Cmlm  S3. 

In  thl«  aa0«  tlie  court  aaidt 

„      ,  ^        **  *Hooeaalty  alone  is  not  the  teat  by  wliloh 
ttM  li.cdt8  or  state  autSiorlty  In  this  direction  are  to 
be  defined,   but  a  «lse  atateaia»nahlp  uMot  look  beyond 
the  expendltiirea  vriiich  are  absolutely  needf^il  to  t>ie 
continued  existence  or  orsanized  Govemraent,  and  eia- 
braoe  the  general  vell^beinf  of  society,   and  advance 
the  present  and  prospective  Itappineas  and  nroaoeritTr 
of  tiMi  people**"  -    .tr,  „  f  a 

See  alsot     O'lAliBBS  CS'  CmifSRCS  v.  S7Si^HBN3, 
212,   Cal.   607, 

where  the  court  in  detexvOning  wlmt  was  a  public  purpose  aaldi 

"That  wiiat  is  for  tJie   piibllc  good,    and  what 
are  public  purptjses,    »are  questions  which  tlie  legis- 
latxire  must  decide  n])<m  Its  own  jud^ynent.   In  respeet 
to  which  it  is  vested  with  a  large  discretion  which 
eannot  be  controlled  by  the  coxirts,   except,   i^rbaps- 
where  Its  action  is  clearly  evasive*  <-  •»  -k-  \Vhere  t^ie 
power  which  is  exercised  Is  lesislative  in  its  char- 
acter,  t>Te  courts  can  enforce  only  those  limitations 
wMch  the  Gcaistlttitlon  laposesj  not  those  1  plied 
restrictions  wiilch,   regtln^  In  theory  only,   the  people 
hav*  been  satisfied  to  leave  to  the   judoient,   patriot- 
ism,  and  99n»9  of  justice  of  their  represantativos'*" 

8#e  aiaot    DAVIS  ▼•  ciry  or  taylor, 

67  S.  W.  (2d)  1053. 


follows I 


'rhe  language  of  the  Suprmue  Court  in  this  case  being  as 


•mat  what  Is  for  the  public  good,  and  wijat 
are  ^pUc  purposes,  and  what  does  properly  constitute 
a  public  burden,  are  questions  wiilch  the  legislature 
mwt  decide  upon  Its  own  Jud^itiont,  and  In  respect  to 
Which  It  is  vested  wltli  a  large  discretion  which 
cannot  be  controlled  by  t!i«  courts,  except,  uer^i&ps 
wixere  its  action  Is  cearly  evasive,  and  where,  under 
pretenee  of  a  lawful  authority.  It  has  assucied  to 
•xar  lae  ox»   truit  la  ^onlawful.  \.}i0re  the  '.>o«er  w  deh 
is  exercised  is  legislative  in  Its  character,  t?ie 
coiirts  can  enforce  only  those  limitations  which  the 


ift 


eonstitutlon  laoposoa;  not  t}\o8«  1  ;plled  restrictions 
whlou,  rtti^tlng  In  thmorj  only,   tlie  i«opl«  riav«  b««n 
satlaTied  to  l»av%  to  the  jwlgM^nt,  patriotisu,  and 
eeruse  of  justloe  of  tlieir  x^preaentatives*" 


A  ease  more  in  point  iat 
175  Atl.  219. 


.'briefly  the  faets  in  the  eaee  were  as  Tdllowst 

The  ^uperiatendent  ot  ^^tools  attended  a  convention  of 
school  superintendent  a.     He  drew  his  expenses  prior  to  attending 
the  convention  and  was   siied  by  tlie  city  for  the  recovery  of  the 
astount*     In  diapoaing  of  the  i{»tter»  the  Supresie  Jxidicial  Uovurt 
of  ^^alne  aald: 

**  In  ti::^  next  suit  to  be  oonaidered,   the 
firat  iteia  in  t>io  accofimt  annexed  is  for  sionsy  whieh 
tiie  defendant  Miner  drew  aa  reiabunHnaaat  for  ex* 
pensea  incurr«i  in  attending  a  superintendents*  con- 
vention*    ills  bill  for  tills  diabursteaent  was  apiaroved 
in  advance  by  tlie  seliool  eoi&iittae  and  paid  from  the 
treasury  of  the  town  rm  tlie  order  of  tlie  i^iunioipal 
officers*     It  does  not  appear  in  tlie  case  atated 
fror^i  wliat  appropriations  t:d.a  s^o^wy  «nuB  drawn*     It 
ca&ie  to  the  auperintendent  In  an  order  frcei  the 
treasiurer  wlxich  Included  otlier  itetos  approved  by 
the  aehool  cooiuittee  and  certified  by  tlm  auperin^ 
tendent*     It  la  true  that  It  wiia  not  a  proi^^er 
charge  againat  tiie  at&te  school  faiida  nor  .^oi^y 
raised  by  tlie  town  for  t^iO  support  of  tiie  ca^^aon 
flohools  by  ti.e  per  capita  tax,  nor  i-oney  wrhlch  tlie 
town  la  required  to  approin*iate  for  t've  apecifie 
aehool  purpoaea  enumerated  in  Hev*  .>t*  1016,   c«  16, 
and  Hev*     dt»  1050,  c*  19*     It  always  rias  been, 
however,  and  still  la  within  tlie  i^ower  of  tlie  ioxuiio* 
Ipalltiea  to  ralae  auch  axuou>  ta  in  addition  to  tlie 
required  apt^roprlations  aa  they  nmj  dee;.^  neceaaary 
and  proper*     Piper  v*  KoiU.ton,   72  Ke*  1&6,   166 j 
Sawver  v.    lili-tore,   109  ke*  169,    174,   83  A*  073; 
Revised  Statutes,   o*  5,   sec*  78*     ^le  prosz*e8a  and 
advanceuient  of  our  «ftttoational  syatem  d«aands 
trained  superinteaAn^s*  educated.  eacp^olsaiMd  and 
la  touoh  with  modem  school  methoda  ancl  practices. 
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and  it  i«  aov  ^ixmrall^  r^c^yiUzed  tlmt  t^^  conwrnktionm 
of  aup»yintMndtttaj  as  veil  «•  tsaehftrs,  have  a  real 
•duoatloBal  valtio  and  tend  to  proEiote  tlie  effioitney 
of  those  atteadlzig*     Uader  tha  liroad  pofirera  given  to«a:is 
to  raise  saoziey  Tor  eehool  purposee  by  our  lavs,  wa 
cannot  lay  do«Qi  tlie  rule  tlmt  tl^  payi^ient  or  the  expens- 
ea  of  a  sui:3erij:itax]dont  to  a  c<»ivention  is  an  illegal  ex- 
penditure of  public  iuoneys*     Hor  can  we  aaaucjo  &ttit 
the  school  oorasiittee  of  ParidLngton  approved  t&e  payaent 
of  the  expenditure  here  qiiesticMied  and  the  siunlcipal 
officers  drew  orders  for  it  on  siioneys  «hiei:i  were  not 
legally  available  for  tlmt  purpose.     If  tii©  contrary 
is  true,   it  does  not  appear  in  tlu»  agreed  stat«:^nt 
and  cannot  be  here  infearred*** 


Statutory  authority  is  not  necessary  for  such  expendituz^s* 

:^ee}     GURltX  v.  OlTf  OF  ?<mTAaK, 
217  H.   xV,  705. 

In  this  ease  1^n»  3upi«Be  Goiurt  of  Wisconsin  aaldt 

■  However,  we  have  no  difficulty  in  arriving 
at  tiie  conoiiision  t'smt  o>vt  law  involves  no  consti- 
tuticoml  infiriiities*     v»e  >iave  no  statute  providing 
for  tiie  rei:  .burs«2)ent  of  state  officers  in  defending 
le^LL  proeeedin£^  broufjht  against  tlieia  growins  out 
of  tiie  diaciiarge  of  tiielr  official  duties,      ^-ut  for 
saany  years  it  lm»  been  tiie  >>olioy  of  the  Legislatux^ 
to  reiuihurse  state  officers  for  exponses  so  incurred, 
wtiere  the  litigation  results  frtta  a  faithful  dis- 
chax'ge  of  official  duty.     This  is  good  public  policy, 
and  encourages  a   faithful  and  courag»oi;is  discharge 
of  duty  on  the  part  of  public  offleex>s.      I'his  prac- 
tice on  the  pax*t  of  the  Legislature  has  obtained  for 
so  ;.«ny  years  that  it  is  now  an  intrei^hel  public  pol- 
icy, af  fordinc  scarcely  less  aasviranoe  than  a  statut- 
ory declaration  tiiat  state  officers  will  Ije  reimbursed 
by  the  state  for  ext)eiisos  thus  incuz*red.     Tiiis  lon^^ 
continued  legislative  practice  relieves  such  apiiro- 
priativma  of  a  private  c:iaracter,    if,   indeed,   they 
are  of  tluit  olxaracter  at  all." 


In  view  of  the  foregoing;,   I  aia  of  tiie  opinicm  th/it   when 
the  officials  of  tiie  Glty  decua  that  tlie  expenditure  of  p\xblie 
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funda  Is  neoossary  tor  the  purpose  of  retaining  lasr-^bership  in  an 
ox^aai.»Aticai  or  society  which  is  not  organiaed  for  private  profit, 
but  wl'iich  exists  for  the  isutual  benefit  of  those  cities  trtiich  raay 
belong  to  it,   and  w^ien  si^li  an  organization  tends  to  ;aake  tJie 
officials  of  its  :iei.iber  cities  more  faiailiar  witli  their  official 
dtkti«B  and  more  efficient  in  carrying  out  thcwe  duties,   the  •»• 
penditvire  of  the  necessary  money  to  loaintain  BMSln.  a  tT^eiobership 
is  for  a  public  purjpose  and  should  receive  your  approval* 

Tours  very  tjnily. 


Ccmtroller 
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Pebrixary  9,  1938, 


SUBJECT:  Withdrawal  of  DlsEilssal  of  Appli- 
cation for  Zone  Change. 


Gentlemen: 

This  will  acknowledge  receipt  of  your  request  for  an 
opinion  as  follows: 

"Does  the  mere  serving  of  a  Notice  of 
Dismissal  of  Action  by  the  applicants  on  the  date 
of  hearing,  preclvide  the  City  Planning  Gammission 
from  proceeding  with  suoh  hearing  on  the  merits 
of  the  application  for  rec^Aaslfication?" 


OPINION 

Your  attention  is  called  to  ray  opinion  rendered  your 
department  on  April  5,  1934 •  The  inquiry  there  presented  is 
identical  with  your  present  request  and  my  opinion  lias  not  in 
any  way  changed. 

liVhether  the  applicant  entitles  his  comuiunication  to 
the  Gommisalon  as  a  "Notice  of  uismissal  of  Action"  or'^<ith- 
drawal  of  Application"  in  no  way  affects  the  rights  of  tlie 
Corami salon  to  proceed  with  the  hearing  upon  its  merits  shoxild 
it  so  desire. 


Yours  very  truly. 


CITY  ATTORNEY 
City  Planning  Gotomisslcm 
City  Hall 
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February  15,  1938. 


SUBjriBCTt       Con  tho  Public  ''olfar©  Coot-dBslon 
aaMm  Contributions  for  tho  Sup  >ort 
of  an  Indlf-ont  who  has  not  tho 
Residential  Cualirioattorui  l»>eqiilr«d 
by  the  Act? 

OwttlenBRt 

You  havo  asked  ae  to  advise  you  if  it  Is  permissible  under 
th»  lav  for  the  Public  ''elf are  COD&alsslon  to  auth«rlBe  oimtrlbutlona 
to  an  Indi^nt  pers<si  who  has  not  the  three  years  residence  In  the 
county  r>rovlded  for  In  the  Indigent  Aot* 

I'roa  ymir  raqitest  It  seesis  tli&t  yoxxr  dlfflotxltlea  settle 
around  peiraena  frora  other  states  who  liave  oosae  to  tliis  state;  and 
iAu>,  by  reason  of  sone  lav  of  their  own  state,  have  lost  their  res- 
idenoe  therelni  and  wl»t>,  by  reason  of  the  }3rovlaiana  of  the  Indigent 
Aet,  have  not  gkixxtA  a  residence  in  Califcxmia}  and  ^o  cannot  be 
rvtuRMd  to  the  state  froa  v&ileh  they  eajse* 


aectlon  2601  of  the   welfare  lund  Irustlt\iti<Mi  Code  provides  t 

■'iTiat  every  county  Baay  give  sxtcti  ©aergwicy  x»e- 
lief  to  dei:>endent  n<»»-r«8idents  as  the  resi^otlve 
boards  of  supervisors  shall  de«ia  necessary." 

It  was  undoubtedly  the  Intention  of  the  Leglalaturo,  irtalch 
enacted  the  above  utentioned  prtyvlslcm,  tixat  i^ersons  w!io  caxae  vlthln 
the  confines  of  our  state  and  who  were  Indigent  would  be  cared  for. 
This  fact  Is  evideiMsed  by  Hecticn  2500  of  the  Code,  vhiob  reads  a« 

fOllOV8  8 

•liveiry  county  and  every  city  and  county  sliall 
relieve  and  support  all  Incompetant,   poor  snd  indigent 
persona  aztd  those  Inoapaoitated  by  a^,  disease  or 
accident  lawfully  resident  tlierein  Mfl-ma  svoh  persons 
are  not  supixxrted  by  their  relatives  and  friends  or  by 
ttwir  oMn  moan<i,   or  bv  state  hospitals,   or  by  otlier 
state  am  tBplvatm  ixustituticiui." 


■'»  f  :    I'T'.-Tf   tiM'^.         I'l^STu 
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True,  tho  olass  of  pexmons  whom  you  iDsntion  do  not  eoraB 
vlthin  th«  definititxa  of  those  «iho  are,  aocordlng  to  the  code, 
deolared  to  be  realdenta  of  the  state  fc^  relief  piirposes*     See 
Motion  2555* 

Notwithstanding  its  residential  qxuilificationfl  re<:\tired 
by  the  code,   it  appears  to  tie  tlmt  where  a  iicttv-realdent  indigent 
eesMS  within  the  borders  of  o\\r  state  the  exoroiee  of  car!bii<»i 
huaaalty  dletates  titat  that  pera<m  oatmot  be  :>«n.dttad  to  st&rre, 
end  tiiat  an  obligation  re«ts  upoii  tha  county  to  afford  such  re- 
lief as  ioay  be  uocesaary  to  laeot  the  eaeri^ncy  whieh  confronts 
said  IndiTidtial*     "  r^mergenoy"   is  rather  a  broad  ter»i*     If  a 
person  liaa  not  lost  hie  or  her  reaidenee  in  another  state,  the 
person  nsiy  bo  ret^irned  to  the  atufce  of  his  or  rosidenco,  and 
pending  such  return,   oiidaubtedly,  an  eoaor^ncy  exists  wliioh  will 
justify  the  granting  of  relief  pmvSLlnQ  ree^vaJL*     It  seeias  to  b» 
that  wliem  a  person  eanriot,  by  reascsa  of  loss  of  residence,  be 
returoKl  to  Ms  or  loer  TounMr  place  of  residence,  a  similar 
eiaergenoy  exiate*    The  tena  "e£»r^ney  hae  be«i  defined,  not 
only  by  the  Supreme  Court  of  o«f  oiwn  state,  but  alao  by  tim 
courts  of  laost  of  our  sister  states* 

In  SAII  CERX3TI1UI  ▼•  SAH  I'HAIICISCO,   167  Gal.  762,   the 
Sxipg— s  Court  of  this  state  salds 

•  'ijiiarsenoy'  sieana  an  wiforeseen  oocurrenoe 
or  coiablnation  of  olreumstanoes  whicti  calls  for 
til— dt ate  action  <xe  r^aedy,  pressing  naoesslty,  ex<- 
iasMMy." 

In  a  rather  ree«rit  case  froa  anotiier  jurlsdiotlon  tbut 
SuprsBie  Coia«t  of  ISiehlgan  saldj 

*l>eatltution  caused  by  widespread  vaiea^loy*- 
SMHSfc  teigether  with  tl^io  exhaustion  of  poor  fVBsds  and 
appreaoh  of  winter  are  eiMrgencles  whloh  will  aut^ior- 
Isse  the  Issuanoe  of  special  bonds*" 

cieet    >^ujk::»cjk  iiiiiiaHTS  v.  dahioklis, 
235  U,  v;.  8S* 

Therefort*,   it  appears  to  tm  that  when  a  case  arises  where* 
in  a  r>ers(»i  has  no  riieans  of  sustenance,  and  for  t}^  lack  of  it 
would  beoocae  a  piiblic  charge  in  a  public  hospital  or  other  public 
iiistltution,   a  condition  of  facts  exists  which  detismds  an  1  ia^iCdiate 
reiaedy,   and  therefore  brin^js  the  subject  directly  within  the  tens 
"etaergency"  aa  defined  by  our  3ujM*e»ae  COTort,  and  by  reason  thereof 
within  t}w  provisions  of    ieotion  2501  of  the     elfare  and  Institution 
Code. 
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I  realise  that  9nvr^<xM  itfio  laay  coue  to  our  stats  and 
by  reason  of  the  liialtatlon  of  tlae  loses  lils  or  her  Tonmr  plaes 
of  residence  without  ^^inlng  one  in  our  own  state  Is  not,  as  a 
Blatter  of  rl^^t,   entitled  to  obtain  relief  fro»  tlie  oity  and 
Ccnmty,  but  I  believe  that  such  persons  i»y  be  ^Iven  stjeh  relief 
as  B»y  be  ordered  by  the  board  of  aiipervlsors*     Thorofore,   it  is 
ay  suggestion  to  your  GoKsolsaion  that  you  shoiold  recOiifi.-ond  to 
the  board  of  aupervlsors  an  ordinance  «thich  will  penoit  the 
gz^aiting  of  z>elief  in  e^sr^joney  eases  to  suel^x  an  extent  as  you 
Biay  dsen  neeessary*     Piirsvumt  to  Sooti<»i  2&>6  of  the     olfare  Cods, 
the  board  siaydele^te  the  investigation  of  these  cases  to  yoior 
COBsoissloi,  and  I  believe  that  an  ordiaorice,  ^tmorsl  Irx  its  terzas» 
eould  be  enacted  #iiGh  would  authv»rise  the  gx^aziting  of  relief  in 
sner^Ktoy  eases*     Stxoii  an  eo^inanoe  would,  in  my  opinic»i,  i»roteot 
your  Ceonl salon  in  the  laakin^^  of  any  expenditures  pursuant  to 
its  auldiority.     I  vrill  be  sl«^d  to  cceifor  with  Di*.  ciray,   or  ?rith 
any  of  th»  aeatoers  of  yo^ir  CoDsnissioti,  a&  to  the  ter:^  of  t^^e 
ordinance* 

'fhe  foregoing  applies  only  to  ca&es  of  absolute  eraor- 
geney,  which  means  when  no  other  aathod  can  be  found  to  care 
for  this  class  of  lx^i{sent3,  and  X  advise  tliat  in  all  cases  v^^re 
the»i  Is  a  possibility  of  said  :.«rson  obtaining  relief  tt9m  any 
other  sai^rce,   or  vAiere  he  or  she  laay  be  retixmed  to  a  fox^aer 
place  of  residexwe,  that  local  ]?elief  be  withiu^ld* 

Yours  very  truly. 


CITY  ATTCKHar 
Puhlie  welfare  Coiaauissloa 
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February  15  19SB. 

SUBJioCT:  In  re  Status  of  Trust,  the  Provisions 
of  which  provide  for  the  income  to  be 
paid  to  the  Tmjstor's  Vv'idow. 

Gentlemen; 

I  have  your  request  for  an  opinion  regarding  the 
status  of  a  trust  created  by  will,  the  pertinent  portion  of  ^lich 
reads  as  follows: 

"I  rive  and  bequeath  all  the  rest  of  riy  real  property, 
wheresoever  situated  to  said  The   t.Ierlden  Trust  U   Safe 
iveposit  Company  as  Irustee,  in  Trust,  to  hold  the  seune 
with  potter  to  dispose  by  sale  or  otherwise  of  any  or 
all  thereof  if  deemed  advisable,  and  to  rive  and  j^ay 
over  the  use  and  Inco^ue  thereof  and  tlie  income  of  the 
proceeds  of  the  sale  of  any  or  all  thereof,  to  my  wife 
Bessie  Card  Holt  during  her  life  or  for  so  lonf;  as  she 
remains  unmarried;  upon  her  death  or  in  the  event  of 
her  marriage,  the  said  Trustee  to  tarn   all  of  said 
Tjroperty  over  to  my  said  son  Harry,  to  be  his  absolute- 
ly; the  said  Trustee  will  pay  over  said  income  to  my 
said  wife  from  time  to  time  as  often  as  the  same  shall 
accrue  and  may  be  conveniently  paid." 

You  enclose  a  copy  of  the  account  of  the  Ti^ustee 
for  the  year  ending:  October  31,  lv337,  which  account  indicates  thst 
the  full  income  has  not   been  paid  to  the  beneficiary.   She  has 
been  receiving  ,^20, 00  per  month  \inuer  the  trust.  You  request  an 
opinion  as  to  wiiether  aid  can  legally  be  continued  under  the 
Ola  Age  Security  Act,  in  view  of  the  trust. 

OPINION 

Article  2,  Section  2020,  of  the  Old  kz&   Security  Act, 
Statutes  1937,  paj-e  1079,  reads  as  follows: 

"The  amount  of  aid  to  which  any  applicant  shall  be 
entitled  shall  be,  when  added  to  the  income  of  the 
applicant  from  all  other  sources,  thirty-five  dollars 
per  month,   ITae  value  oi  the  use  and  occupancy  of 
premises  owned  and  occupied  by  applicants  shall  not 
be  deemed  income.   Income  from  any  of  the  following 
sources  of  a  combined  total  value  not  exceeding  fifteen 
dollars  per  month  shall  not  be  considered  for  any 
purpose. 

(a)   Income  from  the  applicant's  labor  or  service:  or 
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rent  from  the  premises  owned  and  occupied  by  applicants; 

(b)  The  value  of  foodstuffs  produced  by  the  applicant 
for  the  use  of  hisuself  or  his  family; 

(c)  The  value  of  firewood  or  water  produced  on  the 
premises  of  the  applicant  or  ^iven  to  him  by  another; 

(d)  The  value  of  gifts  other  than  regular  contribu- 
tions by  relatives  legally  responsible  under  this  chapter," 

From  the  above  It  is  evident  that  any  income  which 
may  be  received  froin  the  trust  shall  be  deducted  from  the  ijjiSS.OO, 
It  is  evident  that  Mrs,  Holt  is  not  receiving  all  the  income  from 
the  Trust,  inasiiriAch  as  the  flrures  subraltted  to  us  Indicate  tliat 
there  was  more  incoine  received  by  the  trustee  than  paid  to  the 
beneficiary, 

v^Tiere  the  Trustor  provides  that  the  income  from  the 
trust  is  to  be  paid  to  the  beneficiary,  all  of  the  i^'come  received 
irmst  be  paidand  the  incorae   aay  not  be  added  to  the  principal. 

See  65  Corpus  Juris,  850  and  other  cases,  cited  therein. 

You  are,  therefore,  advised,  that  Mrs,  Holt  is 
entitled  to  the  full  incorae  from  the  trust  created  in  her  favor, 
Tlie  proportionate  a::!iount  payable  each  month  by  virtue  of  the  trust 
arreement  is  to  be  deducted  from  the  v35»00  and  Mrs,  Holt  paid 
the  difference  between  the  Income  received  each  month,  and  the 
4^55,00, 

Yours  very  truly. 


CITY  ATTOHlfFiY 


To: 

Dr,  J.P,Gray,M,D,  iJlrector, 

Public  Welfare  iJepartment, 

Atten:  Miss  IJucenie  Schenk,  Director 
County  Welfare  Division, 
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Febni&ry  13  1938. 


SUBJECT  I  In  r*  discretion  of  Ctilef   of 

?ollc«  in  g renting  or  revoking 
permit*  under  Section  55  of  the 
Charter* 


/ear  Sirs 


I  hay«  youp  letter  reading  a«  followei 


"will  you  kindly  advise  me  on  the  following  mattert 
Section  35  of  the    charter  reacia  in  part  as  follovst 

'The  chief  of  police  may  refuse  to  lasue  any 
permit  that  le  subject  to  police  dep&rtxent   investifa- 
tioa  and  Issuance ^   if  it  shell  appear  that   the  charm cter 
of  the  business  or  the  a-/plicant  requesting  sutAi  permit 
does  not  warrant   the  issuance  thereof,   or  ho  isay  revoke 
any  su<^  permit  as  soon  as  it  shall  appear  that  the  busi- 
ness or  calling-  of  the  person  to  whom  it  was  rr^nted  is 
conducted  in  a  dlsoinlerly  or  improper  nannor,   or  that 
the  place  in  which   the  business  is  conducted  or  salntalned 
Is  not  a  proper  or  suitable  place  in  which  to  conduct  or 
asftlntain  such  business  or  calling..* 

Section  4  of  Ordinance  Ko,  B522,   (new  series}^  provides  for 
the  issuaiice  of   i.>«rialts   to   mirjire  in  the  business  of  dealing 
In  second-hand  floods,  wares,  marchandise  or  articles  of  eanj 
description  either  axclusively  or  in  conjtinctlon  with  sofse 
other  business.     Said  section  fui^ther  provides   that  no  por- 
aalt  or  llcenae  shall  be  issued  to  any  person,    firm  or  corpor- 
ation to   conduct  the  busijiess  of  dealing  in   second-hand 
furniture  and  household  good*  within  a  distance  of  200  feet 
from   ttie  fi»cmt   line  of  any  chur«rfi  or  school  or  within  100 
feet  of  the  property  llise  of  any  churtdi  or  school,  with  ths 
exeeptien  of  second-hand  fumituiHi  and  household  roods 
business  already  existinr  at  the  time  of   the  paesape  of   the 
ordinance,     further  provision  is  made  by  said  section  4^ 
and  that  is  the  part  that  1  sui  in  doubt  about;   said  further 
provision  reads  as  follows: 

»PiH»vlded  fui*ther  that  no  other  restriction  as  to 
the  location  of  the  place  of  business   operated  or  to  be 
operated  by  any  person,    firw  or  corporaticm  desiring;  to 
enra<'*  or  to  go  in   the  business  of  aealin/j   In  second-hand 
furniture  and  household  pooda,   shall   be   considered  by   t^e 
lioard  of  Police   Corimlss loners  or  the  Tax  Golleotor.' 
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Hie  l«ng^ift£;e  "iiORrd  of  Police  Oowtaiaeionera"  mustj^ 
of  court©,  be  road  in   the  llfht  of  th«  charter  as  it  now 
ttxists,  whitdi  rivee  the   ^^lief  of  Police  rather  than  the 
iJoard  of  i'olice   'kfStmlBsXonera   the  power  of  Issuing;  police 
permits. 

In  connection  wit^  the  charter  and  ordinitnce  provis- 
ions to  whidi  I  have  herein  reff^rred,   let  na  asaume  the 
following  condition:-  **A*'   applies  for  a  p©r;nlt  to  enr?af:e 
In  the  business  of  dcalii\^  in  socond-hand  furr^itxire  and 
household  roods  at  3454  Mission  Street,     Police  Inveatirn- 
tlon  sliowa  that  the  location  iientioned  is  not  within  a 
distance  ol   200  feat   from  the  front   line  of  siny  diTir<ii.  or 
school,  neither  is   it  wXthln  l'"0  feet  of   the  propertj  line 
Of  any  chttrtfli  or  schools     l^ee  the  lanr^ian©  of  "^®  ordin- 
ance preclude  rae  frojn  considering  any  other  factor  in  pass- 
inf  upon  the  e|5plicatlon,   or  es^i.  I  author  issed  to  consider 
the   character  of  the  bxislness  or  the   character  of   the 
applicant  as  mentioned  in  secton  55  of   the  -,   or  T?»y 

I  consider  ti^i&t  the  location  in  view  of  nei  od  protests 

is  not  a  proper  or  st^ltable  place  in  which  to  conduct  or 
xaaintaln  said  business?" 


0   P  I  N   I  0  K 


Ordinance  No,   3322  (new  series)  mentioned  In  your  letter 
was  enacted  pi'ior  to  the  effective  ciate  of  the  new  charter  -  Seotion 
2  oi    the   Charter  pi-ovidesj     "All  ordinances  or  z^esoli-tions  in  lorce 
at   the  time  this   charter  takfcs  effect  and  not  inconsistent   therewith 
shall  continue  In  force  until  a^onrfed  or  repealed" ,     There  Is  un- 
doubtedly  an  inconalstoney  between  section  4  of   the  ordinance  i^i<^ 
you  quote  and  section  55  of   the   diarter.     &\idti  beln£   the  ease   the 
charter  aust  prevail* 

Sven  if  the  apparent   conflict  did  not  exist  the  provisions 
of  the  ordinance  would  not  precli'de  ^'^ou  froa  taking  into  considera- 
tion the   "character  of  the  aprlicunt     for  txie  ordinance  deals  with 
the  location  of  the  business  rather  than  with  the  chai'acter  of  the 
applicant  and  you  would  undoubtedly  have  the  rl^-ht  to  refuse  a  parmit 
to  any  individual  when.   In  your  opinlc»a,  the  character  of   the  individ- 
ual applicant  was  such  that  it  was  not  for  the  best  Interests  of   the 
particular  coHir.nmity  that  ho  should  enga^^e  In  the  pai'tioular  calling. 

However,  I  believe  that   the  len^iaj-e  of  the  charter  section 
is   so  broad  that   you  have  the   rlrht  to  exercise  your  80\md  disoretlOA 
as  to   the  Issuance  or  z*evocation  of  a  permit  m^enever,    in  your 
opinion  the   character  oi   the  business  or  the   character  of  the  person 


who  is  to  conduct  the  sane  varrantg  8u<^  an  action* 

Yoar  problem  ia  somewhnt  akin  to  several   like  probl«H!H 
whidi  h«T«  arisen  \m  If^i*  Ordinance  Ko,  5«0411  which  deals  genorally 
with  the  granting  of  peywits  -  the  pertin<mt  clause  of  the  ordinai^ce 
reads  as  follows t 

"Ordinance  No,  5,0411  nrovldes.   In  the  last   clarise  of 
Section  JS   thereof;    *In   tSie   ^'ranting   or  denying  of  any 
permit,   or  the   revoking*  or  the  refwsing  to  revoke  any 
permit,    ttie  granting  or  revoking  power  may   take   into 
consideration    tha  ©f.-fiot  of  the  proposed  business  or 
calling;  upon  surroun-^lnf  propTty,   and  upon  its   resi- 
deats,   and  Inhahltants  thereof;  and   in   rranting  or 
denying  said  pei^^ilt,   or  revoking  or  refusing  to  revoke 
a  peraiit,  Tuay  exercise  Its  8o\md  discretion  as  to 
whether  stld  persilt  should  be  £rant«d,    transferred, 
denied  or  revoked." 

In  Bo««trwlng  this  particular  ^  c    .^       a   C,J«  Goodell, 

in  taxo  case  of  HAIL  v,   CITY  hWD  0^..mi:y  o:  ,      .,   Superior 

Court  Action  Ho.  S38,72S,    s   Id: 

"■2ilaf  Brennan  testified  t*uit  in  handltn?   cases  of  this 
typ«,  he  makes   it  his  practice  to   consider  not  only 
fire  hazards,    fire  fi^'httnir  and  kindred  prohl^ms,    hut 
tr&fiic-con^-ofition  probl?;=;8  as  well.     Section  S  of 
Ordinance  5.0411,  however,    fiives  hiai  tiie   power   to  go 
further,   if  he  sees  fit,   imd  consider  'the  affect  of 
tixe  ;  •.  Inislness  or  calling  upon  siirroundincs  prop- 

erty o^  on  its  rosl^'er.ts,    and  .*rhabitants  thereof  *. 

^Is   is  v_ry  h:njad  an  ^   and  whon  takon 

in  con.nertion  rrith  viu.  is   to  Pio   to   vest 

in    the    t:  "     to  wh''  -.t  -aade  a  dis- 

cretion   -  :^'al>ly  V.  ,   In   tJia   :ioai"d 

of  Supervisor's  by  the  .1 

CEi  satisflsd   f'r'.t   the     ■    --  ._ ; _--j t  have 

faie  a^ie   -ll"  ^..    in    lliti  "absence  ot  fa-ox^ua  'ji  'llai'ta- 

t ion  in   iht  77" 


In  view  of  the  foregoing  you  are  advised  that  In   carrying 
out  the  provisions  from  SectlMt  55  of   the   "barter  quoted  in  your 
letter  you  raay  exex'clsc  your  sotind  discretion  as   to   the  4;;ranting 
or  revocation  of  peiiaits. 

Yours   very  truly. 


CSiief  of   Police, 
Folioe  i'epart'Sent  • 
#1 
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February  21  1938. 

SUBXi'.CT:  In  re  aseessment  of  personal  property  with 
internal  revenue  stamps  affixed  thereto, 
and  still  remaining  in  the  hands  of  the 
manufacturer, 

L/ear  Sir: 

This  office  is  in  receipt  of  your  request  for  an  opinion  as 


follows: 


REQUEST 


Should  the  cost  of  internal  revenue  staraps  affixed  to 
personal  property  in  the  hands  of  the  manufacturer  thereof,  such  as 
whiskey,  in  containers,  be  considered  by  the  Assessor,  as  a  part  of 
its  value,  in  levying  his  assessment  on  such  personal  property? 

OPINION 


Section  3628  of  the  Political  Code  provides  that  between 
the  first  Mondays  in  Karch  and  July  of  each  year,  tiie  Assessor  must 
ascertain  the  names  of  all  taxable  iniiabitants,  and  all  property 
in  the  co\mty  subject  to  taxation,  except  such  a  s  is  required  to  be 
assessed  by  the  State  Board  of  Equalization,  and  must  assess  such 
property  to  the  persons  by  whom  it  w%s  ovmed  or  claimed,  or  in  whose 
possession  or  control  it  was,  at  twelve  o'clock  meridian  of  the  first 
Monday  in  March  next  preceding. 

It  appears  that  the  personal  property  (whiskey)  referred  to 
in  your  request  is  in  the  hands  of  the  manufacturer,  lie  has  placed 
on  the  containers  thereof  United  States  internal  revenue  stamps  as 
req\iired  by  law.   It  appears  further  that  in  making  his  assessment, 
the  Assessor  has  made  a  practice  of  including  the  value  of  the  liquid, 
and  the  cost  of  the  internal  revenue  stamps.  Accordingly,  we  find  a 
situation  where  an  assessment  is  made  upon  personal  property  and  also 
upon  United  States  internal  revenue  stamps  affixed  to  the  personal 
property. 

In  the  case  of  HARKlLiS  v.  WILLIAiiD,  146  Fed.  703,  at  page 
707,  the  court  defined  United  States  internal  revenue  stamps  as 
follows  s 

"»Tax-paid  spirit  stamps,'  as  they  are  techni- 
cally called,  are  nothing  more  than  receipts  authoi'ized 
to  be  issued  by  the  government  to  Indicate  the  parent  of 
taxes  on  distilled  spirits,  and  under  the  law  as  amended 
can  only  be  issued  to  the  distiller  and  are  therefore 
without  value,  expept  for  the  purpose  for  which  the  same 
are  issued  and  that  purpose  can  be  ascertained  by  an 
inspection  of  the  stamps." 


ran^ 
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]&i  58  C.J«  1316,  stamps  are  defined  as  follows: 

"stamp,  a  small  piece  of  paper  having  a  certain  fi{v;ur« 
or  sign  impressed  upon  it,  sold  by  the  sovemment  to  be 
attached  to  coods,  papers,  letters,  documents,  etc.,  sub- 
ject to  duty  or  the  sum  charged,  as  for  postage,  in  order 
to  show  that  svich  duty  or  charge  has  been  paid;  as  postafre 
stamps,  receipt  sta'nps,  internal  revenue  starips;  an  official 
mark  set  upon  a  thing  chargeable  with  duty  or  tax,  showing 
that  the  duty  or  tax  is  paid." 

From  the  foregoing  quotations,  it  is  apparent  that 
United  States  internal  revenue  stamps  arc  nothing  more  than  receipts 
authorized  to  be  issued  by  the  govenment  to  indicate  the  payment 
of  taxes  on  personal  property, 

I  Imow  of  no  case  which  upholds  the  taxing  of  a  tax 
receipt  as  property. 

In  PALFREY  v.  CITY  OF  BOSTON,  101  Mass.  329,  the  court 
held  that  United  States  internal  reveni  e  stamps  are  not  subject  to 
state  or  local  taxation  as  i)roperty,  holding  that  these  staips  are 
instruments  of  the  general  government  for  the  performance  of  its 
legitimate  functions,  and  that  they  are  the  drafts  by  which  the  tax 
is  received  in  advance  and  the  vouchers  by  whidi  its  payment  is  made 
manifest. 

In  view  of  the  foregoing  citations  of  authority,  it 
is  q\iite  apparent  that  thc^  Assessor  has  no  power  to  levy  an  assessment 
upon  United  States  internal  revenue  staraps  which  are  still  unused  and 
not  affixed  to  a  container.  The  mere  affixing  of  such  stamps  to  a  con- 
tainer, does  not  add  to  the  value  of  the  product  to  be  assessed;  and 
the  affixing  of  an  internal  revenue  stamp  on  personal  property,  such 
as  whiskey,  by  the  manufacturer  thereof,  while  still  in  his  possession, 
does  not  in  any  way  enhance  the  value  of  the  personal  property. 

This  theory  is  not  in  conflict  with  my  opinion  of 
March  15,  1935,  concerning  the  taxing  of  personal  property,  purchased 
with  stamps  affixed  tlicreto,  prior  to  purchase,  such  as  whiskey  in  the 
hands  of  a  wholesaler  or  retailer. 

In  view  of  the  foregoing,  I  am  of  the  opinion  that 
personal  property  In  the  hands  of  the  manufacturer  thereof  shoiilu  be 
assessed  without  taking  into  account  the  cost  of  the  United  States 
Internal  revenue  stamps  affixed  to  it. 

Respectfully, 

— cTTTT^FJmw: — 


TO:  THE  ASSESSOR 
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February     28     1938 . 

SUiiJIi-CTi    In  V  iU(;-ht   of  Public  Utilltlee    Comrnission 
to  share  expense  of  moving  trolley  poles 
on  Market  Stsreet* 

i/ear  Sir: 

You  liave  asiced  me   if   It   is  pox^nisslble   for   the   luhllc 
Utilties   CoriiMission  to  pay  out  of   tiia  i^ind«  of   tiie  «iunleipal  naiiway  a 
portion  ox    the   cost   Incurred  by   the  Market  Street   aailway  vjompany  In 
Kovlng  its   trolley  polss  on  liarket  otreet,   froai  Van  liess  Aveiiue  we8tK»ard, 
the   reiiiuval  of  which  is  beinc  made  according  to  directions   of   the 
f-aparfcaent   of  i  ublic  ^Vorka  and  for  the  purpose  oi"  acco^m.iodatinfr,   the 
widening  of   the  road?;ay  of  i^arket  Street  which  ia  now  in  progress, 

I  understand   that  these  ^;olea  are  being   Jointly  \3Sod  by  the 
Market  Street  r\ailwtiy   Cor.pany  aiid  by  the  -iunicipal   liailway  for  the 
support  of  the  trolley  v?ir©s  of  the  reajjactive  roads,  an  agreement 
having  been  heretofore  entered  into  which  permitted   the  iiunicipal 
Railway  to  make  use   oi    the  p>oles  for   the  aupnort  of  its   trolley  wires, 

0   r   I  H   I  0  N 

Section  153  of  the   Cli&rter  provides  as  follows: 


I 


"llie  public  atilitlOB   corrrnxsolon,   subject   to    tlie   ,  rovlsions, 
llriitations  and  rostrlctlons   in  this    charter  contained,    s>iall 
have  the  power  to  ragulate  street  railroads,    cars   and   tracks; 
to  permit  two  or  .more   lines  of  street   railways  operating;  under 
different  nanaper-ient   to  use   the   same   street,    each  paying   an 
equal  x>ortion  for  the   eonstn<ction  and  repair  of   the   tracks 
and  appurtenances  used  by   the   said  railways   jointly  lor  such 
number  of  blocks   consecutively,  not  exceeding  ten  blocks." 

As   the  poles  In  question  are  owned  by   the  Market  Street   ..ail- 
way   x'^rnpany  and"  were   in  place  and  boinr,  used  in  connection  with  the 
operation  of  its  tracks  on  iiarket  Street  before   the   construction  of 
the  Municipal    iailway  on  said  street,    it  would  net  have  been  jJ^ssible 
for  the  Iiunicipal  Railway  to  .rialce  use  of  the  poles  without   the    consent 
of  the  Market  Street  railway   Corxnany,  unleso   it  were  by  virtue  of  the 
provislcMiB   of  the   above   quoted  section  of   the    diartor  which  grants   said 
perTilsBlon  only  upon   condition  of  each  of  the  users  paying  an  equal 
portion  not  only  for   the   cons trn-ict ion  of   the   tracks   and  ftppur*"enLances 
but   also   for  the  maintenaaice   thereof.     The   trolley  poles  are,   of   course, 
appxirtenances  which  are  absolutoly  necesstiry  for  the  uoe  of   tlie    traclis 
and,    therel'ore,    the  Market  Streot   ^^ilway   Oonpany  is    lustifilod  in   ask- 
inr  a  fair  contri  ution  for  the  rnai/itenance  ol    the   poles. 

As   the  poles  are  being  moved  according  to    the   direction  of 
tlie  i^epart'-ient   of   Hiblic  V.orks  which  has    JTirisdJ  ction  over  the  rei.»air 
of  the   street  and  their  roifiioval   is  absolutely  necessary  for  the  full 
use  of  tiie   street  by   the  public  generally,    the   Company  could  be   com- 
nelled  if   it  were   the   sole  user  of  tlie  poles   to  pay  the  entire  #>xpense 
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thereof,   biit   as   the  i/iunlclpal   "cuilway  Is   enjoyinj:-  the   sa?ne  benefit  as 
does   the  Market  3tr«at    Coiupany  of  those  polos,    in  fairness   and  in 
accordanca  with  the   provisions  of  the  Charter,    the  Iltiniclpal  liailway 
Sixould  baai'  vn  eqiiai  acao'ant  of  tho  oxpenae  ol'   their   removal. 

The  Mvmlcipal  iUiilway  has  no  rirht   to  undertake   the  removal 
of  th«  poles  itself  as    they  avo  the  property  of  the  Ifarket  Street 
'kxapany,  hut  the  Public  Utilities    -kjEiiiiisijion  may  arrse  rith  the 

H-ket  Street   Company  to  pay  one  half  the  acpansea  of  rei?iovin£   these 

jles* 

Yours  vei»y  truly. 


:ITY  ATTOi-iKiiY, 


TO: 

Public  Utilities   Commission 

cc  to  Oontrolier 


H 
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March  2,   1938. 


ZUBTOCSt     In  r«  -  CoauoHdatlon  of  Civil 
^ervle«  IJLsts* 

I  have  your  roquest  timt  I  advifl*  you  tiie  proper  actic»i  to 
b«  tak»n  by  your  board  v)\on  ari  dxaainatloa  Xb  hela  to  obtain  a  nam 
list  of  eligibles  for  a  i>artieular  olaasifioiition  w'nilo  aii  cai'ller 
list  for  the  sftuoe  el&a&iflcution  Is  still  in  existence,   !•  o., 
should  t^ris  iiew  aiid  tlte  old  list  bo  consolidated,  th«  sli^^bXes  to 
take  standiti£  upon  the  e  cxisolidiited  list  in  aecortlanoe  vith  their 
relative  exeellenoe  attained  on  exaiainatlon,  vlthout  regasrd  to  prior- 
ity of  exeminatlon,   or  ;.Ay  you  sftaintaln  the  old  and  t>*e  rasw  lists 
In  sueh  forsEa  that  eli^^ibles  will  be  certified  froca  tlie  new  list 
only  Tshen  they  are  not  avall&ble  from  th»  older  oie.     Your  difficulty 
at  the  present  ti  »  bein^;-  that  cm  ce2>tain  lists  you  have  no  eli^^bles 
i^o  will  accept  taaoporary  eoplo^iaent  and  you  are  desirous  of  obtain- 
ing additicffial  eliglbles  vftio  will  accept  such  esaplo:ytaent* 

You  subioit  a  lypoixm^L  rule  upon  tlie  siibjeet  vftiioh  reads  aa 
follows  t 

^Eule  14,  ^iectiosi  2*     Ulien  a  list  of  eligibles 
beeopBs  exhausted  for  temporary  or  permanent  eciploi^Tuent 
btfcara  ttie  legal  e:^pirati(»i  date  of  tlie  list,  and  a  new 
list  of  eligibles  for  the  saxoe  class  is  created  to  supply 
the  dcBaands  of  the  service,  oli^^ibles  in  the  prior  list 
shall  be  i^iven  preference  for  appointment  until  such  titae 
as  the  prior  list  imy  be  autoeiBtieally  expire  or  tlia  iiamea 
be  rsKioved  by  actitm  of  the  Civil  Service  CcKSdisaion*      <hen 
the  iirior  list  Iwm  e:;Q>ired  by  reason  of  liiolation  of  tiiae, 
or  the  naues  there<»i  have  been  resKived  tj^ierefrcn  by  order 
of  the  Civil  service  ocsuaission,  then  certificates  shaJLl 
be  KAfde  solely  frou  the  latter  list*" 

QPimca 

Seetion  14B  of  tJie  Clierter  deals  with  the  cez^ificatlon  of 
eligible s*     The  pertinent  portion  of  the  seetion  reading  as  follows  t 

"iTiO  cosaftisaion  shall  oez*tify  to  the  appointing 
officer  the  naine  and  address  standing  Mghest  on  tlie  list 
of  eligibles  for  stxoh  position*" 

It  is  to  be  noted  that  tl^e  certification  Is  to  be  made  fX'an  "the  list" 
not  frod  "the  lists",  itfiidi  iJl^^t  indicate  ttxat  only\one  list  may  be 
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aalntained  by  tlis  CanKolsalan*     I  am  of  tlie  oolnloai  that  while  t^ie 
r«aiilt  of  tho  later  e»ynlnatl<m  eifliy  be  termed       a  list,   atlll  when 
that  reexilt  Is  added  to  the  e9d.etlni;  liet  it  suikes  only  one  list, 
and  the  COBnieeion  uviy  by  rale  provide  that  those  on  the  eai^ller  list 
are  entitled  to  certifloation  in  advanoo  of  those  on  the  later  cava* 

In  reaehing  1^:^18  oonsliislon  I  Iiats  taken  into  considoratlon 
the  provisi<si  contained  in  the  so-called  old  cliarter*     .:>ecti(si  7  of 
Article  XXII  of  the  old  charter  provided  that  from  returns  of  exait- 
inations  tlie  OoBmlBmlrm  sho  Id  "prepare  a  register  for  eaeh  grade 
or  class  of  iioaition  in  tlie  olassified  sexnrioe  of  the  city  ar«d 
county  of  pmraons  nftiose  gener^  arez*a^^  standing;  npon  exardnatlon 
for  such  grade  or  class  is  not  less  tl^mn  tlie  t\X  ntnaaa  flxad  by  t]ie 
rules  of  the  eosadjisl oners  and  «ho  axv  otltervrise  elifilble.     Suoh 
pmr^onB  shall  take  rank  upon  th«  register  of  candidates  in  tho  order 
of  ti)eir  relative  excellence, aa  detenulned  by  exa^uinution,  withoir|tf 
referejntce  to  priority  of  ti.«  of  oxsgiination"  •     The  portion  of  the 
provision  ^witho-ut  re"ferefice  to  titje  'of  exaBiitsation*'   la  onttrely 
saitted  fx*oa  t})te  new  cj-iarter* 

The  new  o>mrter,   of  eo-orsef   vmder  the  :irovlaions  of  Section 
8  of  iirtlcle  XI  of  the  state  Constitution  "slxali  bococia  the  organic 
law  of  such  city,  or  city  and  eownty,  and  supersede  any  existing 
charter  a.-vi  all  laws  Inconsistent  Uierev/lth"  • 

Therefore,  we  i?iu8t  (^ive  consideration  as  to  the  effect  of 
cnlttin^  fron  our  present  charter  the  provlsioat     *'Sueh  persom 
shall  take  rank  upon  tiw  register  as  caiididates  in  tdie  order  of  their 
relative  excollenoe,  as  detonninod  by  exaiuinatloii,  yitliout  TOf erenoe 

to  priori  try  of  tiae  ^<^  e.3pHainatign"  •     A  ciisrter  must  be  constrxied 
in  xihm  usam  smxiaer  as  any*  other  law  of  the  state* 

In  the  esM  of  WOCS)  v.  RU^U^  1£6  Gal*  App«  Q5X,  tlie  court 
said  2 

*ffhere  a  statute  is  revised  snd  socae  parts  oodtted, 
and  it  is  ftlMurly  ^e  intenticm  to  cover  tl«  v^iole  3u]>* 
jeot  r<evisad,  the  omitted  iiarts  cannot  be  z^vived  by  oon- 
stritotion,  but  are  to  be  considered  to  be  annulled*" 

On  the  basis  of  tidLa  dsclaion,  I  must  rule  that  there  is  no 
nandate  In  tlie  prestiaat  ol^iarter^  t^^^it  where  the  oongxLssion  finds 
it  advisable  to  hold  an  exaninatifxi  for  a  classification,  wl^re  there 
is  an  existing  list,  tiie  eliglbles  obtained  as  tlve  result  of  the 
second  eoQKainatioa  shall  be  aierged  with  those  on  the  earlier  list, 
in  accordance  with  their  relative  excellence  "wltixout  refearence  to 
priority  of  tiiae  of  Qact^jgnatiaa"  • 

Therefore,   I  aa  of  the  opinion  that  under  tJi©  broad  rule- 
asking  power  spE-^ited  to  the  OouiLiission  by  ovir  present  cliarter,   you 
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isay  adopt  a  rulo  to  g-jvena  trie  siu  Ject  substantially  In  tba  foim 
quoted  above* 

This  view  of  t^  situation  is  stx<<mgtli«ied  by  the  profvisions 
of  otur  present  charter*     Soetlon  146  reads  as  foUowsi 

^Tbm  ocaouisslon  nay  remove  all  na»es  from  the 
list  of  eliglblee  after  they  have  rsHained  there<m  for 
More  than  two  years  and  all  ttaa»s  tbereen  etaall  be  re- 
ammd  at  the  expiratlom  >f  four  years"* 

Xt  wo'ild  appear  froei  this  provisicHi  that  when  an  eli^^lble 
Hat  is  adopted  those  upon  said  list  iiave  at  least  sooie  rl^t  to  re* 
saaln  there  for  a  period  of  two  |«ars«     To  stibstititte  other  naaee  in 
tlielr  respective  places  mi^t,,   In  effeot,   expua^  t}«»ir  nasiea  froa 
Uw  list*     Until  the  list  is  abolished  or  expiree  by  operation  of 
tiat  thoee  on  the  list  should  ^iOiintain  tiisfllr  original  ranks* 
Therefore,  the  adoption  of  a  new  Hat  aho\ild  not  be  ponaitted  to 
distvtrb  their  respective  positions  on  the  list*     If  the  list  is 
over  tvo  years  in  effect  and  no  lisxitatiom  of  tisie  f<n>  the  exists 
ence  of  the  list  have  been  i»?ovicled  in  the  rule  of  eanenl  nation^ 
all  naaes  may  be  removed* 

You  ar«  tiierefore  advised  tliat  t>ie  adoptiwi  of  tlie  rule 
i&Lleh  you  evt^c^at  is  within  ti\e  power  of  your  coBB-isaioa*     I  would, 
however,  au^s^st  toe  rule  b©  a^^and^  to  reiid  as  follows t 

"Rule  14,   :^«etl^>n  2,     Vihen  a  Hat  of  elifibles 
beoooes  exViauatod  ^ry  ">r  i)or;i»ncnt  eeaployiuent 

before  the  le^al  e  f  the  list,  and  a  new  list 

of  eli^^ibles  for  titu  atti;*©  cl£.ss   is  created  by  e»9tmir\ation 
to  supnly  tlvB  detiands  of  tlis  service,   sstid  now  list  shall 
beeoBie  a  part  of  the  list  of  elii:;ibleB  to  bo  cortifled  for 
appolntenent  to  tlie  ,  ositlona  covox'ed  by  said  list|  pro- 
vided, however,  tliat  thoee  holding  poaitlojis  c&\  tlie  first 
list  shall  bo  ::iven  px>eferenoe  for  appoiiitmant  until  stM^ 
tiiae  as  said  prior  list  xaay  autotaatioally  expire  or  tlto 
SMBBies  be  removed  therefroa  by  action  of  the  civil  ^Service 
CoBuission*     Wlien  the  prior  list  has  escpired  by  reason  of 
limitation  of  tiB»,or  the  naxues  thereon  luxve  been  removed 
thesreflraD  by  order  of  the  civil  .>ervice  CoBB&ission  pursuant 
to  authority  vested  in  said  Coemrdssion  by  tlte  cliai'ter,  tlien 
ceirtifieation  shall  be  nade  solely  froci  the  latter  list*** 

Yours  very  truly, 

CITY  ATTOBMSY 
Civil  Service  Cosnission 
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bUiJJiCT:     Fee   to  be   cht-rged  by   County   Cler^ 
in  (-uurdiansl'ilp  matters, 

i/oar  Sir: 


I 


I  have  your  letter  wherein  you  request  my  opinion  ud   to 
f^ether  or  not  your  office  shall  exempt  from  foec  provided  by  law,   a 
petition  foj*  appolnfo/ient  of  guardian  of  an  incoi-ipotont,   where  the 
purpose  of  the   .-uardlanshlp  is   to   secure  an  Old  A^^e   i-ension  for  t}ie 
wtird.     You  p^articularly  direct     my  attention  to   the   19S7  aLiendraent   to 
Section  4295  of  the  political   God©,    and  ask  vahether  a  person  api-siylng 
for  an  old  a.,  e  pension,   or   one   awarded  an  old  a^e   ,  ension  by  the  State 
of   California,    is   to  bo  reif.arded  sxl-^  a  person  "receiving   cdiiarity  or 
relief  vincer  the  laws  of  this   state." 

OPINION 

Section  4295  of  the  i'olitical  Uode  was  amended  by  the 
Legisltiture  in  1S57  to  road  as  follows: 

"StL.te,  county  and  township  office  s  shall  not  perform 
any  official  services  unless  upon  the  pajaient  of  such 
fees  as  are  prescribed  by  law  ior  the  periormunce  of 
such  services,  except  in  pi'oceedinijs  upon  haleas  corpus, 
and  in  the  following:  cases  t 

!•  The  proceedinrs  for  the  api ointment  of  a 
guardian  for  any  persons  receiving  charity  ov   relief 
under  the  laws  of  this  Stat.©:" 

(Stats,  1937,  Chap.  912,   p.  2516). 

Ihe  sacie  le^iislat^are  enacted  a  Weliv.ra  and  Institution  Code 
(Stats.  1957,  CSmp#5G9),  and  under  Division  III  thereof,  refer-lng  to  a^red 
pei-sons.  Art,  I,  Sec,  2OG0,  it  is  provided: 

"No  person  receiving  aid  under  the  provisions  of  this  chap- 
ter shall  be  dee.iicd  a  pauper  by  reason  thereof," 

It  is  to  be  understood  tViat  whan  letters  of  .:^ uardlanshlp  are 
applied  for  In  matters  sucjri  as  this,  tJhie  8q>|-jllcutlon  must  of  necessity 
be  for  ^:cnoral  letters,  *:h£-t  is,  they  are  not  ll^jited  to  the  particular 
application,  and  the  /niardiun  once  a  pointed,  has  control  pursuant  to 
the  provisions  of  the  probate  code,  over  all  of  the  property  of  the 
ward,  whether  received  as  Old  Are  Pension  or  otherwise,  llierefor,  it 
is  my  opinion  in  view  of  the  fore(_-oing  that  tho  County  Clerk's  fee  must 
be  paid,  and  v^oes  not  come  within  the  purview  of  the  provision  ;^ranting 
exemption  to  persons  receiving  cht\rity  or  relief  vnder  the  laws  of  this 
State,   it  follows  too  that  your  conclusion  is  correct  in  this,  that 
the  benefits  one  receives  from  Old  A^ e  pension  are  to  be  considered 
as  a  lo(jal  rii.ht  by  reason  of  attaininir  old  a<.'e,  rather  than  charity 
or  relief." 

Yours  very  trtily, 

TO: 

H.A.Van  de-  Zse  'iTY  A'V^'o  U'Y 

-K. 


OS 


-a.../'; 


2067 


Ajrll  1,  1058. 


SUBJBCTs     In  re  -  Cr©Rtlon  of  ?ositi(NnLa 
Xr-f  fVdinance  to  >xav«  Cimrgo  of 
TniToau  of  Fire  Prevention  and 
Publie  'Safety* 

Oentlanttsii 

X  liave  your  request  tliat  I  advise  you  as  to  vrliether  it  would 
be  legal  for  the  Board  of  1  Ire  Comieslojiers  to  }?ec<»aaertd  the  creation 
by  <»rdlnanee  of  a  poaltion,   the  lnov&;benLt  in  which  would  have  charge 
of  the  Btaroau  of  Fire  Prevention  and  Public  safety* 

oi'iiam 

T:\0  I5u3?e&u  of  Fire  Prevention  and  Publie  i>afety  is  iJrovided 
for  in  ^>ecti(»i  58  of  the  cliarter*  TJio  portion  of  the  section  perti- 
nent to  the  present  inq\iiry  xreads  as  follows  t 

*fhe  bi:ire&u  of  fire  preventlfm  and  public  safety 
under  tlie   jurisdiction  of  ti)0  fire  eosaeiisaion  is  hereby 
established*     'i*he  ooimiriiasioin  siuill  detail  to  aaid.  bureau 
from  the  iinifoRu  force  of  the  departii«ent  an  officer  to 
Imve  ciiarc©  ''f  said  bureau  and  such  other  personnel,   as 
it  i.iay  deem  necessary*  Who  8ha2,l  be  ixaid  tlie  salary  or 
salaries  of  tlieir  rwap<M?tive  ranks  in  the  i'lre  depart- 
laent  •'* 

It  tlierefore  appears  tliat   it  lies  within  t)ie  j)Ower  of  your 
Goimuissian  to  detail  any  officer  to  have  char£;e  of  the  bureau,  but 
such  of  fleer  so  detailed  cannot  be  paid  uore  tlian  his  regular  sal- 
ary*    In  otiier  words,  tite  caai^ensation  of  tlie  officer  perfonaing 
tJiese  duties  is  practically  fixed  by  clmrter*     ijuch  beintj  the  ease, 
an  ordinance  camiot  chan^^  it* 

Therefore,  you  are  advised  that  tlie  person  in  cliargis  of 
tlie  bureau  of  fire  prevent!  c»i  and  public  safety  caimot  be  paid  a 
salary  gz^eater  than  t^tat  wliich  is  attached  to  Ms  regular  rank  in 
the  departoMmt,  and  tlte  creatiaeu  of  a  rusw  position  xnder  another 
name  and  at  a  iiigher  salary,  the  incuml^nt  in  wMch  woxxld  perfom 
the  duties,  would  not  be  legal* 

Yours  v«i^  truly. 

Fire  Ccnuisslon  OVTi  AViCtasSS 

Chief  Engineer,  Fire  Dept* 
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SUBJECT  I  In  r«  San  i runclsco  County 
Housing  Authority. 

jjear  Sir:  ^ 

I  ]u  ve  yo'ir  roqvxeat  that  I  advise  you  ae  to  whather 
th«  San  Francisco  Housinr  Authority  rocontly  crentecl  under 
fti  thorlty  of  Aoacribiy  B  ill  Ko,   4  -  passed  March  0,   1938  -   is 
ft  separate  entity  Independent  of  the  cht, rter  prox'islons  as  to 
biidgetary  procedure  etc.,  or  wViether  It  la  an  intecral  part  of 
the  cmnicipal  ^ovorTpnent  known  as   '^The   City   and   County  of 
Hmt  Francisco. 

You  also  ask  that  if  I  should  determine  that  the 
authority  Is  a  separate  entity,    can  the  city  and  county   contribute 
funds  to  enable  It  to  function,   or  rive  it  financial  aid  In  ite 
undertaJciTiCS  • 

0   P  I  K  I  0  H 

The  extra  ordinary  sessions  of  the  le^'islature  con- 
vened durlnj^,  the  mofiih  of  Kurch  of  th«  present  yoar  enacted  four 
neasures  having  to  do  with  the  housing"  authority,  they  ar# 
Assembly  Bills  Kos*  1-2-5  and  4  - 

An  examination  of  these  bills  can  laud  to  but  one 
conclusion,  i.e.,  that  it  was  the  intention  of  the  loelslature 
that  any  houglnj;.'  authority  appointed  according  to  the  provisions 
of  Aseembly  Bill  No.  4,  Is  an  independent  ontity  and  is  separate 
and  apart  from  the  body  politic  In  which  it  op©  ates,  for  the 
following  reasons  - 

a.  Bill  No.  1  -  provides  that  the  aitthorlty  may  own 
prop<?rty  wliich  property  shall  be  exerxpt  from  all  taxes  and 
special  assesffnents  -  St-^te,  City  or  County  -  If  the  avthorlty 
was  a  part  of  the  body  politic  such  a  provision  would  not  be 
neoess&jry,  for  such  prop*^rty  is  already  © xotipt  from  taxes,  except 
in  a  few  isolated  cuses. 

b.  Bill  No.  2  -  {-Ives  full  power  to  the  body  politic  to 
deal  with  the  autliority,  to  contract  with  it.  to  dedicate,  soil  or 
leave  land  to  it  -  a  body  politic  cannot  contract  witb  itself  - 
and  If  the  body  politic  already  owned  the  land  there  would  be  no 
necessity  of  traasferrinc:  it. 

c.  Bill  No.  4  -  specifically  states  (&ec  8)  ""An  authority 
sliall  constitute  a  public  body  corj>orttto  and  politic  ex-rclsing 
public  and  essential  p:overMental  functions  and  having  all  the 
j)owers  neoeesary  •  or  convenient  to  carry  out  and  effect^^ate  the 


the  iAxrposes  <sa-»d  pjfovlsione  of  tae  *»ct,    etc*"      Xxi  other  words 
Ihm  ai-thoritj   is   in  no     way  c;  op«rid0nt  upon   tho  body  politic  for 
its  powi'-r,  but  r«c0iV06  such  powers  £'ri.ym  the  sovei»elt:Ti  state, 
and  sxercisQS   tho.-i  tiiroxith  like  aiitiiority.     i^n  exu'iiriution  of 
these  powers  as  specif i«d  in  Bill  i«o,  4  will   show  that   tin© 
^tate  has    iad«evei:'y  j-rovision  to  enable  the  authority  to  function 
and  it  was  not  tiie  intention  of   the  legislt^iur©  to  ht-v©  the 
intended  fvnctiona  curbed  by  local  legislation  which  could  b«  done 
if  the  Rvittiority  was  a  brandi  of   the  body  politic. 

If  ther*©  is  anything;  nore  in  tho  act  of   t5ie  le^^lsla- 
ture  necessary  to  suat&in  this   \'lew  it   is  found  in  Section  12  of 
Dill  1^0,  4,  wliich  vests  in  the  Authority  the  rif^ht  tvo  exorcise   the 
power  of  eHiinoiit  d<K'«iin,     This  power  can  be  exerciood  only  by  the 
soverei,7j:i  state  or  by  a  rov«rj:KM»ni  al  agency  acting  under  direct 
autiiority  of  tho  8ovt?rei:,n,       *«iy  ^Ity,   city  aiid  coiinty  and  noet 
other  political  subdivisions   of    ttxa  state,   already  poaasssod   this 
power,   so  unless  the  le^islatui'S  intended  to   constitute  the 
Authority, a  separate  political  entity,    it   oo\ili  not  have  found  it 
necessary  to  confer  tills  additional  power  upon  the  authority. 

The  fact  ttiet  Assesably  Sill  Wo,  3  -  which  deals 
with  the  purposes  wherein  Mxe  rirht  of  eiainsnt  dor?iain  tiay  be 
exercised  wa»  amended  so  as  to  periit  this   ri;ht  to  be  exercised 
for  the  purposes  of  carrying  out  the  activities  of  the  hoijsing 
authority,   is  an  additionai  reason  for  detemliiing:  that    tiie  w'vole 
plan  of  the  legislature  as  outlined  in  Assembly  Bills  Nos.   1,   2,  3 
and  4,   presented  at  the  l'J38  special  session  wore  enacted  for  the 
ptuTpose  of  giving  the  authority  a  free  hand  to   carry  out  the 
purposes  of  these  acts  without  local  Intorferonoe* 

I  take  It  that  the  authority  is  very  imich  akin  to  a 
board  of  education  oxlstinc  within  a  city  -  In  the   case  of  ''inhtil* 
V,  6hli   uLiiiGO  &(2i0wL  tJlB'l  .ilifi  f   SOS  Onl,   712,   tlie  ouprerae   Court 
held  -  "A  soliool  district  is  a  coi*porute  entity  separate  and 
distinct   from  the  .tamicinal   corporation  within  which  it   is 
located," 

In  SSBKtiG  Wjt  BAa^aACOQ,  202,    Oal,  110, 

Hils  case  involved  tho  Son  Iranclsco  Oliarter,   tiid  'ueallr..r  witli  tkim 
Board  of  liducation  as  a  separate  taitity  -   tho  court  s«jid:        "The 
Sdhool  district  6.nc.   the   city  imy  ccmip -iso   tho  sasae  territory  but 
each  derives   Ita  ;  oivex's  ir oii  a  dlf f 5>rent  soviroe,    the  power  of  the 
city  being  •  frou  tlie   cjuir-tor  -   tUa  pov^er  of   the  school 

district  bo-    ^  -Iveu  iroai  tho  i  olitical    xjie," 

In  view  of  the  fore^'oii^  we  >just  dotorralne  that   the 
housing  Authority  of  the   City  and  County  is  a  separate  entity 
from  the  anmieipality,    and  you  are  so  advised* 

This  brings  us  to  the  second  question  -   Cwn  the    -ity 
make  contributions  to  the  authority? 


-s- 


Sectlon  6  or  B  ill  Ko,  8  -  pr^orldes   tha^t  whan  a-.-thority 
Is   ci'eated  In  a  city  or  In  a   county  that  the  covemin;:  a  ^7 

of  the  city  or  of  tho  coxmty  shall  :-e-lcc  tm  '^s^i"at«i  of  t  t  nt 

;-  nec«3SfiPy  for  Uis   b  a   cf  the  autaorlty 

Ita  first  yoeir  aad  tlv  rlation  to  rM>«t 

the  fiatae«     The  sa;^  section  rurth-?*!-  any  city  and 

cor^tr  or  town  wherein  a  housing  arri  ^  ;.t«d  itay  lend 

c  ':«  inoney  to  the  authority.     la  tiiia   uvr-ovision  constltutionalT 

:  51  of  Artlcl«  IV  of  the  Constitution  of   California  prohibits 

the  iw^iislature   froia  arthoritlng-  any  county,   city  or  city  and  county 
to   iiiii:©  any  ct^t  of  public  sion«y  to  aid  any  i)«rson,  association  or 
corporation,  municipal  or  othersflee, 

Howover,   I  an  of  the  opinion  Uint  in  the  Instant  case 
the  prohibition  does  not  apply,     ^^here  the  contrliution  to  for  a 
public  p-ui'pose  or  for  the  ^^eneral  public  rood  the  courts  have 
held  tiiat  tho  .rsaking  of  such  contrllTutlon  does  not  riol^te  the 
provision. 

There  are  nany  instances  In  the  cases  which  iiave 
received  the   consideration  of  our  hlrher  courts  In  «(hieh  this  point 
has  been  determined • 

We  r»ay  start  wiUi  til©  rather  early  case   (and  it  was 
not  tho  earllost)  ot 


uAGcrrr  v.  colcau  (Kov.  igoi) 

G2  Cal,  r.5. 


This  case  ds«iJ.t  wiUi  tho  ri^jlit  of  the  btate  of  California  to  make  a 
contribution  to  tlie  V'orld's  Fair  to  he  held  in  Chlcar-o  in  1395. 
The  legislative  appropriation  was  oppoBed  u^  on  the  r'round  that  it 
contravened  Soctlon  £11  of  Article  IV  of   tho   Constitution  whlc^  pro- 
viJea   tliat  "No  non^  shull  over  be  appropriated  or  drawn  front  the 
State  treasury  for   ttie  use  or  benefit  of  any  corporation,  association, 
etc.,  not  mider  tJie  exclusive   jurisdiction  of  the  state." 

In  disposing  of  the  question  the  coxxrt  said  I 

"It  is  undoubtedly  true  that  public  noney   can  be 
rightfully  exp'tnded  only  ior  public  purposes,   but 
as  was  well  said  by   tliat  eminent   jurist,   Jud£;e 
Cooley,   in  delivering   Uie  opinlcax  of   tiie  oourt  in 
jfL^ihl'.  V,   0«L£J4,    20  liich,   452,   4  Am,    Rep.   4  0: 
•Lincessity  aloi^e  is  not   the  test  by  «hloh  tho 
Units  of   slut©  ixjthorlty   in  this  direction   ere  to 
be  defined,    t«t  a  wise  stutesrTansi-ilp   sust  look 
beyond  tho  axv>?mditures  which  are  absolxitely 
needful  to    tlie   continued  e:.:iBteace  of  o:t'c^aniBed 
f.overn  sent,  and  embruce  others  whicii  xoay  tend  to 
isake   that  f  ovemaient  Bubsei*ve  the  geaoral  well> 
being  of  society,  and  advance  the  present  and 
prospective  'iapj>inc8s   arid  prosp«rty  of  tho     ;eo:,le,'" 
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In  &  v«ry  recent  case  -  AiAfoiet  8,  1952  -  Involving 
the   City  and  County  of  San  Francis od  -  entitled 

TSi.  <:i'nL  ki^j  cnrATX  or  sam  /hhhoisoo  v.  a^LLins. 

210  Cttl.  137 

and  «hieh  involved  tlie  right  of  the  Cil^  to  iasme  bonds  for  ttoe 
relief  of  the  poor  and  to  distribute  the   procoods  of  t>io«e  bonds 
in  affording  relief  to   tho  poor,   the  covjrt  said: 

"'-i.'he  f '      "        aation  which  ;'nxet  bo  answered  reliutes 
to  tho   ■  AS  of  artlclo   rv^   section  31,   i  r  the 

-i        "  "  '>u,   prohj-biting  tho  riving, 

i  t}ie  credit  of    th«  state  or  any 

aiiw..  .v..3loia   t..  ..-i:ji.   In  aid  of  any  i'  al,   asso- 

ciation,   oi'   corpor-atioa,    and  also  r>v  nr  thfl 

naming  of  any  iiilts  of   public  a 

of  value  to  any  individual,   t,  "ition. 

It   is   coiitendftd  that  the  pro:     i^..  ift 

in  violation  of   this   section,      -.'         ;t.,  ^      o 

ooncidei'^d  as  settled  b^'   tho   x'ocant    ieclslon  ai    tiiis 
court   .In   tile    Ci.se   of   i^-iT  UCK  v.    Aj.1.\:^,   209    Oal,   550 
('  ,  4b&)^  ti»t    the  expenditure  of  public  njoney 

i.  .-lice  of  a  public   pr-rpose   is   not  within   the 

scuyC  Oi.    the  prohibition,   (be©,   also,   b:  0 

COU.sl-y  V.    OiiAMxJu  ?3,    33    Gul.   Apx>,    142    (l.  .    .-15); 

Veterans*    Wolfuro  I^oard  v.    iiiley,    ioO   Co.i,   l;>y 
(C2  ii»i.,:l,   15S1,   20c   i'ac*   o7u)j    i'asadena  iiirh  Stdiool 
i^istrict  v«   Ujijohn,   206   Gal,   775*',    (uther   Ci>aos   cited). 

In  view  of  the  foi'egoing   X  :sast   doter^nine   that   if   the 
purpose  for  whidi  the  ho\;aing  a-atliority  is   created  is   for  a    a.blic 
purpose  then  the  umniclpality  raay    lake   contributions,  not  only  to 
perait  the  Kuthority  to  operate  but  also  to  aid  in  its  op  'at Ions, 

In  recent  years  slniilar  legislative  acts  have  received 
the   attention  of   the   courts  of  other   jurisdiction.     I  dlrecti55  Atl,449 
attention  to   the   case  of  Simon  v,  0»Tool«/  decided  by  the  Suprwne 
Court  of  New  Jersey*     llie  facts  in  this   c&so  were   that   the 
aainlcipallty  had  rassod  an  ordinance  ai^thoriEinc  contract  between 
the  awnicipality  and  an  Inc        -^^    -       r-ir  for   tho  recoil  struct  ion 
of  certain  biooks  of  :uodor:  iltios,   rarks  and  play- 

grounds  to   t^ke   tho  place  oi    -c.uui-i   .T>-call«d  sl\ira  buildints. 

The  ordinance  recited   that  in   the  interest  of   public 
health,   safety  and  r-torals   certain  blocks  of  unsafe  and  unsanitary 
dwellings  siiould  be  r.rolfiood  in  part  by  now  iiousing  facilities 
constnJCted  in  accord  with  nroi^or  standards  of  sanitation  and 
safety  and   r..roviJ©d  with  api  ropriate  parks  and  playcrounds.     The 
court  held  that   the  ordinance  conteai.lated  the  expenditure  of 


-5- 


publle  fund*  for  a  xniblic  purpose  only,   and  not  for  th«  p^^rpoiMl 

of  aiding  &  prlv&te  esiterprise*     ^"he  oourt  ■ayai 

.-...^ 
"In  mpport  of  th«  oharg*  that  the  effect  of  the  ordinanoe 
is  to  peiiiilt  the  U8«  of  piibiio  i'tinda  for  other  than  a 
public  i«trpoee  Xn  violation  of  cor.stltutional  provision* 
tli«  pj*oBecutor8  cito  several  cases   (awtiUij'   then)   *  *  «• 
bvit  we  think  that  noni^  of   taiaso  decisions  ar*©  dlsposltiv* 
of  tho  present  c&ss  for  the   r«ason   tlifet  they  are  conce  «n«<l 
only  with  the  question  whether  a  particuinr  use  is  or  Is 
not  a  public  use.     in   this  respect   they  reserBbls   ttie  well- 
known  decision  of  our  own  court  of  errors  In  which  ths 
power  of  taxation  Iiad  bean   exoi'Ciocd  for  roclui.jing  large 
tracsts  of  smudQV  land*     As  t  o  the  purpose  in  view.   Chief 
Justice  Beaslej  si^id:    'xo  make   this  v»at  region  fit  for 
luibilfetion  and  use,  sedms  to  ms  plainly  *ithin  the  legit- 
ir4ute  province  of  ler^isliition;  and  to  effect  s\ich  ends 
I  se©  no  reason  i  v.  that  both  the  pr«ro  atlves  of 

taxation  and  ox   v  dortain  nay  ra  resorted  to        "   ^ 

It   is    tiie  resi'ltiiiij  1  tstility  which  rives  siich 

entorprlees  a  kind  c.  ^c  aspect,   and  x'ssts  tbew  with 

priviiogee  «hic^  do  no  I  b<..icmfr  to  were  privjite  interests.'" 

This  case  was   carried  to  the  cotirt  of   <  >f    tho 

&tate  of  Kew  Jersey  which  is  the  highest  court  with  l    J'rls. 

uieti«ai  and  tlie  decision  of  the  SupveKe  Ck>urt  was  afxir^iod. 

I,    V'                  .              no  h=?©:ttajicy    '  .fc  th© 
principles  for  w,                              rig  aiithcrlty  < 

imrposes   tiit^j  intouu  lo  curry  out  are  for  t";  'he 

public  {^Sii^jrally  and  are,   t^iereforp,   !'>.<.ollc  -.n 

uity  aad  County  ci"  ca-jj  i  rtinolsco                  e  such  >n8 
to  the  authority  to  *snai>lo  it  to                   ;t   ti^ec';                  .    xb  it 
taay  ueais  proper* 

Yoxirs  very  trtily. 


(iiyy  A^tc  !ulit\. 


San  ieoo  liouslr-  "ity, 

c/c       ,     ^ter  Ji«  wi  , 

Toi  The  Cofitroller 
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April  27,   1D58* 

SUBJECT  I     In  re  Appointttxttit  of  Poliott'.ten 
under  1937-1058    iiidcet. 

Gentlerient 

Ymi  have  advised  r;©  that  ttou  have  before  you  a  roq^ilaltlon 
for  twenty  i)olie«nwi  to  be  certified  off  tJie  list  of  ellf^lblee  for 
thoee  i>oeltiona  which  will  er^pire  on  May  2nd  of  the  present  year* 

I  have  Ofwiferred  with  your  Ccnmlsslon  and  with  your  eae- 
ecutive  officers  on  this  ;.tatier  and  it  appears  that  when  the  19S7- 
1938  Budget  -'Sti  ^te  was  prepared  b/  the  Police  Departu<mt  and  sub- 
mltted  to  t3ie  Mayor  it  ivovlded  for  nine  hundred  and  sixty-one 
polioemen  (as  distinguished  frosn  other  euployees  of  the  depart^ient)* 
Before  the  budget  vms   fcransoltted  frori  tlie  t'ayor^a  office  to  the 
lioard  of  aupervisoops  the  ro».iber  was  reduced  to  nine  hundred  and 
fifty-nine»     It  is  stated  by  -'r.  Hendmrscm,  Assistant  iJecretory  of 
the  Civil  Service  Oobsnisalon,  and  we  have  no  doubt  but  tlmt  the 
statestsnt  is  correct,  that  when  the  budget  was  being  considered  by 
the  Supervisors  dlscxiasion  was  >iad  as  to  the  necessity  of  nine 
hundjred  and  fifty-nine  policoiien  and  that  It  was  a(Teed  between  the 
Controller,  representatives  of  t^ie  Poliee  Departsient  and  represent- 
atives  of  tl>e  Civil  Service  Gotiiilasion  tliat  d^arini;  t\)»  y9BT  not 
more  than  twenty  vacaiiciea  in  tiie  rmili.  of  pollcei-ien  would  be  filled* 
However,  irrespective  of  any  auoh  a^praoRient,   It  appears  that  tkus 
budget  estiiaate  included  nine  h\indi*ed  and  fifty-nine  pollca;ian  and 
an  Iteai  of  ^,501,600  was  provided  for  trieir  :jay  wMch  would    jrovide 
a  full  Tear's  pay  at  the  rate  of  $2400*00  for  each  of  said  poiiceE.en. 
So,   Insofar  as  the  budget  estitaate  Is  coticemed,   i:>rovlslon  is  i^de 
for  nine  hundred  oiid  flfty^nine  policoiien  at  the  rate  of  02400*00 
per  anniaa,   and  the  Board  of  Stipeirvlfiors  In  aiiprovin^^  the  budget 
esti  oate  gave  no  specific  sanction  to  any  understanding  as  to  any 
reduction  in  t!ie  nttaber  of  pollceiaen  to  be  appointed  for  the  ysar 
1937-1958*     As  a  ;mtter  of  fact,   provision  >\ad  to  be  :aade  fop  nine 
hxindred  and  flftynlne,   for  the  reason  t>iat  this  nxsaber  were  to  be 
in  service  nm  July  1,   1957,  wlien  tlie  budget  est!  late  becane  effective* 
The  budGet  estlr^ate  for  rorraanent  salas^iea  was  tiwin  totaled  in  the 
amount  of  fi3,586,420*00,  but  in  the  Gonti?oller*s  copy  of  the  budget 
is  found  tho  following  notation:     "Less  ])ortion  of  estliciated  savings 
durinc  the  ysar",  and  the  sum  of  ?>*8,000*00  in  thnri  deducted  frcn 
tiie  totaled  budget  esti.  ate  for  per  tanont  salaries  leaving  a  not  of 
$3, 358, 430*00 •     However,  no  notation  or  stateaiiont  is  contained 
any  place  in  the  budget  estimate  frota  Whieh  particular  Iteia  or  itens 
of  the  pexnsanent  service  solwdule  tMs  saving  was  to  be  xmde* 

Tiio  Appropriation  Ordinance  does  not  break  down  the  pem- 
anent  service  Iteias  but  luakes  a  blanket  appropriation  of  $^3, 338, 420*00 
to  cover  all  permanent  service  salaries*     Tlie  Jalary  Ordinance  follows 
tlie  btulget  estimate  and  provides  for  nizve  hund3:'ed  and  fifty-nine 
policemen* 


,n7:Qi  .t::  r.i'i^, 
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It  appears  that  tlia  biidgot   proceduj?©  outlined  in  tJi«  charter 
has  been  followed  In  tJie  instant  case*     ?he  budget  was    'repared  by 
the  several  dopartiWjnta,   subsultted  to  Wie  Waycar,  and  by  hlia  trana- 
uitted  to  the  '-'oard  of   'mperviaore  •     It  c(»ntalncMl  "a  detail  sohedule 
of  positions  and  coiiponaatlone  showing  any  increase  or  d«wrease  In 
each  department",  aa  provided  b^  .ieotlon  72  of  tiic  c>iaz*tor*     In  tliia 
detail  were  nine  hundx*ed  and  fifty~xiine  pollceituon*     ?Ms  iteau,  as  I 
Imvo  said,  was  not  changed  by  the  ?^oard  of  Sxipex^rlscnnB  •     In  tkct,  it 
could  not  have  been  changed,  for  it  was  undmratood  that  nine  hxmdred 
and  f ifty>-nin9  pollC(»aen  were  to  lorn  esaployed  on  tlie  effective  date 
of  the  budget  eatlisate* 

.'ioction  73  of  t>ie  oliarter  provides  for  the  Annual  Salary 
Ordinance  and  requires  t3iatt 

"T5io  nuDiber  and  rates  of  octeipoisation  for  all 
positlcma  continiied  or  created  b?;  the  Superviaorv  in 
adopting  each  annual  budget  and  each  annual  or  supple-* 
lUMital  appropriation  ordinance,   shall  be  established 
and  enuiiier&t«d  in  an  (Ordinance  continuing  and  ereatizm 
I.>o8itiQBUi  in  city  and  county  departii^ents  and  officea^ 
and  providing  the  rates  of  compensation  tliarefor*** 

AS  I  Imve  said,   tMs  was  done  and  th»  ordinance  provided  for 
nine  hundred  and  fifty-nine   nolicaaen  at  $800.00  lyer  laonth  each. 
l*rue  tlie  approra'iatlcMi  ordinance,   in  r.iaking  the  ap?>ropriation  for  ■< 

penjanent  aorvice  in  f'te  department,   vaa  ^.40, 000.00  short  of  the  total 
a.uo'.mt  necessary  to  ::-eet  all  of  tMS  service  provided  for  in  tlw  budget 
estimate  and  salary  ordinanee*     l^at  ncniivav  in  the  estiiDiate  or  salary 
ordinance  can  ^m  find  ^hmrm  t'-ils  asiount  was  to  be  picked  up,   and 
therefore  it  cannot  bo  said,  as  a  tiatter  of  law,   tJmt  it  was  to  be 
taken  fron:  t'le  iteni  "959  polleaiaan  $2^301, 600* 00"*     If  the  roard  de- 
aired  to  reduce  tlie  nuaber  of  eaapleyeea  in  thia  particular  z«hk,   for 
a  portion  of  tlie  year.   It  could  have  done  so  by  a  i)X^per  notation  in 
tlie  budget  estiiaate  or  In  tlie  salary  ordinance.     This  it  did  not  do* 
Ibarefore,  there  are  nine  hundred  and  flfty^nine  poliocLiWi  px^vided 
for  in  both  the  budget  estiioate  and  salary  ordinanoe  for  the  yeer 
1057-1958.     ^I'heee  pooitlons  erJLst  and  if  vaoanoies  therein  have  occurred, 
and  funds  orifiitielly  apiiropriated  are  aveilable, they  laay  be  filled. 

Yours  very  truly, 

CIVIL  3ERV1CK  CaH^XSSZQH 

CC  -  IKayor 

Controller 


iTi. 
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)  May   9   1958, 

SUBJECT:   In  re  passage  of  Supplemental 
Appropriation  Ordinance  to 
finance  Hetch  Hetchy  Lit  ligation, 

1/0 ju-  Sir: 

I  have  before  me  your  request  that  I  advise  you  whether 
it  takes  a  two-thirds  vote  of  the  Board  of  Supei'visors  to  ?nake  an 
appropriation  out  of  iletch  Hetchy  operative  surplus, or  whether  suclx 
legislation  can  he  adopted  by  a  majority  board, 

I  understand  that  the  matter  In  oo  ntroversy  occurred  on 
Monday,  April  25th,  at  which  tir.ie  there  was  on  the  calendar  of  the 
Board,  ordinance  No,  9,051471,  the  purport  of  v/hlch  was  to  appropriate 
out  of  the  surplus  existing  in  the  Hetch  Hetchy  operative  fund,  the 
Bum   of  ^5,000.00  for  the  ptirpose  of  paying  ex^.ensea  in  re  Kaker  Act 
litigation.  The   ordinance  was  regularly  on  the  calendar,  it  Irnvlng 
received  the  favorable  reconiaendatlon  of  the  Finance  Committee, 

I  further  understand  that  on  motion  to  pass  the  proposed 
ordinance  for  second  reading,  that  the  motion  received  the  vote  of 
•ifht  out  of  ten  of  the  inembers  In  attendance  on  the  board,  and  that 
two  members  voted  against  it,  'J'he  Ordinance  was  not  an  emergency 

sure,  nor  did  it  provide  for  any  appropriation  out  of  the  Mayor's 

rgency  Reserve  Fund, 

OPINION 

The  intended  appropriation  ordinance  v/as  proposed  pursuant 
to  the  provisions  of  Section  80  of  the  Qiarter,  the  pertinent  portions 
of  which  read  as  follows:  "rrovided  however  that  any  sucii  surplus  created 
in  the  year  1955-34,  or  created  or  existing  any  subsequent  fiscal  year 
may  be  api'ropriated  by  the  rioard  of  Siii/ervlsors   at  tlie  last  meeting  of 
■uch  board  in  any  month,  by  means  of  an  ordinance  designated  as  a  supple- 
mental appropriation  ordinance,  etc,-;^  ■>«•  *  In  the  same  manner  and  subject 
to  the  same  conditions,  except  time,  as  provided  in  this  charter  for 
the  submission  and  approval  of  the  annual  budget  and  axvpropriation 
ordinance," 

Only  a  majority  vote  of  the  Boaru  is  required  to  pass  the 
annual  budget  and  appropriation  ordinance  (see  Section  72)  hence  if  the 
•upplemental  appropriation  ordinance  received  a  majority  vote  of  the 
board  it  was  jiassed  for  second  reading. 

The  President  of  the  Board  took  the  position  that  the 
appropriation  was  in  the  same  lyosltion  as  an  ordinance  fixing  rates  for 
a  public  utility  as  provided  by  Section  130  of  the  Charter,  True  this 
section  provides  that  the  rates  for  service  from  all  utilities  must  be 
fixed  so  that  the  aiiount  thereof  will  be  sufficient  to  meet  the  cost  of 
lopex'ating  such  utility,  together  with  interest  and  sinking  fund  charges 
'fbr  any  bonds  Issued  for  the  acquisition  etc  of  the  utility,  provided 
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that  the  Utilities  Coinrdisslon  may  provide  a  lower  schedule  of  rates 
with  the  approval  of  a  two-thirds  vote  of  the  board.   In  the  Instant 
Case  rates  were  not  being  fixed,  and  rates  were  In  no  way  before  the 
board.  The  Controller  has  certified  that  funds  were  available  out 
of  surplus  to  meet  the  amount  of  the  appropriation, 

ITie  President  of  the  Board  of  Supervisors  Is  therefore 
advised  that  six  votes  are  sufficient  to  pass  the  ordinance  in  question 
either  finally  or  for  second  reading. 

Yours  very  truly. 


CiaT  ATTOiy-rEY. 


TO:     llie  President  of  the 
Board  of  Supervisors 

cc   to   the    Controller. 
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May  17,  1938. 


SUBJECT:  A  Majority  of  Members  of  Retirement 
Board  makes  a  Quorum  atid  a  Majority 
of  the  Quorum  is  Necessary  to  Adopt 
an  Application  for  Death  benefit; 
a  Tie  Vote  is  not  a  Majority  of 
Votes  Cast, 


Gentlemen: 

You  have  Indicated  that  at  a  recent  meeting  of  yo^ur 
Board,  attended  by  six  of  the  membersixip  rather  than  the  full 
persoitnel  of  seven,  there  was  presented  for  hearing  and  action 
a  petition  for  a  monthly  allowance  on  accoiant  of  the  death  of 
a  member  of  -Uie  Fire  Departiaent,  oa  the  ground  that  said  death 
resulted  froru  injury  received  a.jj?ln(^  the  performance  of  duty. 
After  a  consideration  of  the  evidence,  the  aforesaid  six  members 
voted  upon  the  question  of  granting;  the  benefit  applied  for  in 
the  petition  which  terminated  in  three  votes  to  allow  the 
application  ana  tnree  votes  denying  the  same. 

In  vlev/  of  this  situation,  you  request  my  opinion 
whetlier  in  the  case  of  a  tie  vote  your  body  rias  denied  the 
petition  or,  in  effect,  has  taken  no  action  on  the  said  applica- 
tion. 


OPINION. 

Sub-aection  (i).  Section  19  of  the  Charter  states: 

"Tile  board  of  supervisors  and  each  board  and 
conmission  appointed  by  the  mayor,  or  otxierwlae  pro- 
vided by  this  charter,  shall  have  powers  and  duties 
as  follows: 

"(i)  -J^-  >  -"-  •»  A  quorum  for  tne  transaction  of 
official  business  shall  consist  of  a  majority  of 
all  the  members  of  each  board  or  commission,  *  ->  --t   -»" 

Thus,  your  full  member 3 "iilp  consistinn;  of  seven  persons, 
it  was  necessary  to  have  at  least  four  of  theiu  present  to  give 
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legal  eanctlon  to  the  laeeting,   Ilavin^^  had  six  in  attendance 
a  qucrvun  was  present  and  tlie  bociy  was  legally  formed  for  the 
performance  of  official  business. 

A  reviev/  of  the  terms  of  the  Charter  dealing  with 
your  Board  and  a  reading  of  the  orcinance  providing  a  procedure 
and  administration  of  the  language  set  out  in  the  Criarter, 
discloses  that  no  rule  is  provided  for  the  nmaber  of  votes 
necessary  for  the  adoption  of  any  ii^easure  pending  before  you. 
This  being  the  case,  a  reference  to  the  general  law  must  be 
made  in  order  to  properly  interpret  the  situation, 

A  very  recent  decision  by  the  California  District 
Court  of  Appeal,  in  the  case  of  L.  L.  MARTIi^  v,  WAYfiUiN  BALLIi^GER, 
etc.,  et  al,  reported  in  Volume  93  California  Appellate  Decisions, 
10,  at  page  11,  reviews  the  lav.-  concerning  this  subject  in  this 
manners 

"On  this  appeal  appellants  made  no  attack  upon 
the  legality  of  the  appointment  upon  the  r,rouiid  pre- 
viously urged  before  the  council,  to-wlt,  that  a 
majority  vote  of  all  meiiioers  of  the  council  was 
essential  to  a  valia  appointment.   tiuite  to  the  con- 
trary, tiiey  concede  it  to  be  tne  law,  as  respoiidents 
contend,  that  where  there  is  a  quorum  present,  and  a 
loajority  of  the  quorum  votes  in  favor  of  a  proposition, 
it  is  carriea,  notv/ithstanding  an  equal  number  refuse 
or  fail  to  vote;   that  in  tne  absence  of  i'overn^aental 
regulation  to  the  coixtrary,  and  here  there  was  none. 
It  is  not  tiie  iiiajorlty  of  tlie  whole  number  of  meribers 
present  that  Is  required,  but  only  v-   majority  of  the 
number  of  members  necessary  to  constitute  a  quorxxm 
(19  1;.C,L.,  p.  890,  sec,  190,  anc.  cases  citea  in  note  2; 
43  Cor.Jur.,  p,  blO,  sec,  782,)   But  appellants  insist 
tioat  tho  roregoing  rule  is  subject  to  the  qualification 
that  if  the  nonvotin;;  laembers  iiave  expressed  opposition 
to  the  measure  to  be  votea  on,  it  is  equivalent  to 
casting  nefc.ative  votes  and  tlielr  votes  shoula  be  so 
recorded.   I.viaently  tne  point  tixus  ui^ged  jias  i^ever 
been  presontea  to  tne  reviewing  courts  oi  thiis  stjite; 
and  appellants  frankly  adndt  that  the  courts  of  itother 
jurisdictions  and  te>'t  and  reference  books  generally 
declare  adversely  to  their  contention,  ■»■(*•»•  >>" 

The  Court  then  discusses  the  points  involved  in  certain 
cases  cited  by  the  appellants  and  concludes  its  decision  in 
this  fashion: 
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"Aa  said  in  the  case  last  cited,  the  pre- 
vloua  declarations  of  the  nonvoting  members  and 
their  subsequent  protest  avail  nothing.   Tlae 
test  is  not  wlaat  was  said  before  or  after,  but 
what  was  done  at  the  time  of  the  voting. 
Admittedly  such  has  been  the  prevailing  rule 
for  years,  and  since  no  reason  has  been  sut;;2ested 
to  show  that  it  is  illogical  or  unreasonable  ,  it 
is,  and  in  o\ir  opinion,  controlling.   Therefore, 
in  the^  present  case^  if  the  nonvotinp;  members 
desired  for  any  reason  to  defeat  the  motion  v/Iiich 
y/as  then  properly  before  the  council  to  be  voted 
upon,  it  was  incumbent  on  them  to  vote  aftainst  it{ 
and  having-:  failed  so  to  do,  one  tiie  motion  having 
received  tlie  affirmative  votes  of  a  ma.lority  of  a 
quorum,  the  appointxaent  was  le^alT^   ( Under s cor ing 
supplied, } 

Roberts  Rules  of  Order  Hevised  for  Deliberative 
Assemblies,  in  Section  46,  found  at  pages  191  and  192,  provides j 

"When  a  quorum  is  present,  a  majority  vote, 
that  is  a  majority  of  the  votes  cast,  ignoring 
blanks,  is  sufficient  for  the  adoption  of  any 
motion  tiiat  is  in  order  «  -;;■  -~-  *,   <«■  ■■''   -«-,   On  a 
tie  vote  tile  motion  is  lost,  and  the  criair,  if  a 
member  of  tixe  assembly,  may  vote  to  make  it  a 
tie  unless  the  vote  is  by  ballot." 

And  again  in  Section  48,  page  202 j 

"Any  legitimate  motion  not  included  among 
those  mentioned  below  as  requiring  more  than  a 
niajority  vote,  requires  for  its  adoption  only  a 
^jority;   that  is,  more  tiaan  half  of  the  votes 
cast,  ignoring  blanks,  at  a  legal  Lieeting  wliere 
a  quorum  is  present,  unless  a  larger  vote  for  its 
adoption  is  required  by  the  rule  of  tlxe  assembly," 

In  the  light  of  the  foregoing  authorities,  together 
with  the  languapje  expressed  in  the  Charter  as  to  the  positive 
proof  to  be  adduced  in  a  case  of  tijds  nature  which  reads  as 
follows: 
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"The  family  of  any  member  of  the  Fire  depart- 
ment who  shall  die  as  a  result  of  any  Injury  received 
during  the  pBrformance  of  his  duty,  or  from  alcloiess 
clearly,  lonmlstakably  aiici  directly  caused  by  and 
resultliif;  frou  the  dl3chari..;e  of  such  duty,  •"<  •"<■   -^." 
(b).  Section  169., 

I  am  constrained  to  rule  that  your  body  took  action  on  the 
application  and  denied  the  same,  and  you  are  so  aavised. 


Respectfully, 

CITT  ATTORNEY. 


To  the  - 
Retirement  Board, 
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May  18,  1938. 


SUBJl.CT:   In  Re,  Payment  of  Judgment 

In  Favor  oi"  George  S.  Crlai,  et  al. 

Dear  Slrt 

You  have  asked,  rae   to  advise  you  as   to   the  propriety  of 
paying  the  above  Mentioned  judgment  and  you  have   stiggosted   the 
question  as   to  wiiether   the  fact  tliat  this   judgment  was   in  existence 
for  more   than  five  years   at  the   time  Section  685  of   tlie  Goue  of 
Civil  Procedure  was   amended  in   1933  would  prevent   tiie   enforcement 
of  a   jmgment. 

You  also  direct  uy  attention  to   the  fact   thnt  while 
perinission  was  given   to   enforce   tiiis  jud^-ment  on  August  19,    1933, 
the  affidavit   which  supported  the   Motion   to  Enforce   the  Judgment 
was  not  filed  until  sometime  in  1934.        You  further  airect  ray 
attention  to   the  fact   tjiat  a  llotice,  unoer  Section  710  of   the 
Code  of  Civil  Procedure,   has  been  filed  v/ith  you  by  one  Ii.   C. 
O'Connor  against  any  interest  that  James   P.    Sweeney  may  have   in 
the  above  mentioned  judgmcait. 

OPINION 


The  action  on  which  the   juagment  was  rendered  was   com- 
menced on  November  22,    1906,    for  the  purpose  of  obtaining  a  reftind 
for   certain   taxes   illegally  collected  for   tiie  fiscal  year  1905-1906. 
At  that   time  I.ir.    iVilliam  ",   Lvirke  was  City  Attorney  of  San  Francisco, 
No   answer  was  filed  in  the  case  until  February  28,    1910,    tliat 
answer   being  filed  by  .ir.    Percy  V,   Lon^;*    the   then  City  Attorney. 

The   case  was    trieu  on  December  24,   1912,    and  on  tiiat  day 
jud^jment  was   entered  against  the   city  and  in  favor  of  the  plaiiitiff 
for  i>650.68,   plus   costs  wliich  brought  the  anovmt  of  the  4wdgment   to 
(^653.19.        It   appears  ti'at  nothing  was  done    to   enforce  the   jud^'iment 
vmtil  August  20,    1933,   when  an  application  was  made  by  the   repres- 
entatives of   the  plaintiff  for  permission   to   enforce  the   judgment 
nothwiths tan ding   the   fact  thnt  five  years  had  elapsed  since   th« 
date  of  its  renaition. 

At  the  tiiije  the  application  was  iaade  there  was  no  necess- 
ity of  tne  judgiaent  creditor  giving  any  notice  that  the  application 
for  permission  to  enforce  his   judgment  was   to  be  made.        Ttie  first 
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knowledge   this  office  had  that   such  an  application  had  been  made  was 
when  we  were  served  with  the  notice  of  the  granting  of  tine  application 
which  was  dated  August  20,   1935. 

I  note   in  your  statement   to  me   that  you  say  tiiat   the 
ajuendment   to    the  section  in  question  became  effective  on  tiie    last 
mentioned  date.        However,   an   investigation  of  the  Statutes  of  1933 
will   show  that   this  airiendjnent  becaine   effective  on  fiugust  21,   1933, 
and   therefore  the  application  was  made  ana  granted  prior  to   tlie 
effective  date  of   ttie   amendment. 

Section  685  of  tlie  Code   ot  Civil  Procedure,    as   it   existed 
prior   to   tLie  193o   aiiiendtuent,   was   enacted  in   1895  and  read  as   follows; 

"In  all   cases   the   judgptnent  may  be  enforced  or  carried 
Into   execution  after  the    lapse  of  five  years  fix>in  the    date 
of   its   entry,    by  leave  of   trie  court,   upon  motion,    or  by 
judgment    for   tliat  purpose,    founded  upon  supplemental  plead- 
ings;     but  nothing  in  this    section  shall  be   construed  to 
revive   a   judgment  for  the  recovery  of  money  which  siiall  ijave 
been  barred  bj?-  limitation  at  the  tiit.e   &t  the  passage  of  this 
act." 

Tiiorcfore,    the  only  change  uiade  by  the   1933  ai.iendment  ?/as 
to  require  notice  of   ttie  application  to  enforce   the   judgment.        In 
the   instant  case,    t)ie    affidavit  on  behalf   of  the  plaintifi',    and  the 
order  of  the    coiart   show  that  tne   api)lication  was  xuade  and  granted 
before  the  effective  data  of   the  1933  amendment. 

liov/ever,    it  aeeriis   to  me   that   this   is   a  liatter  of   small 
moment   and  would   only  gp   to   the  matter  of  procedure   for  even   if   the 
city  was   given  notice  of  the    intended  application,   we  would  have 
little  defense   to  it   except   that  the  plaintiff  had  been  slow  in 
enforcing  his   juugiBsnt  for  we   cannot  make   any  showing  that  there  was 
any  possibility  of  its  l-aving    oeen  paid.        Therefore,    I  am  of   the 
opinion  that  this   point  should  be   ignored  and  we   should  accept   the 
order  of    the   court  'lado  on  August  20,   1933,    as   a  valid  order   to 
enforce   th©   judgment. 

This  brings  us  to  the  other  point  which  you  raise  -  that 
is,  ttot  when  permission  was  given  to  enforce  the  jud^^ent,  it  had 
already  been  oarred  by  tli©  statute  of  Limitations.  In  othjer  words, 
that  t'ie  judgiaent  liad  been  rendered  more  than  five  years  prior  to 
the  granting  of  permission  to  enforce  said  judgment  and,  undei^  the 
langua^,e  of  the  section,  it  could  not  be  enforced.  Tlie  pertinent 
langiuige  of  the   section  reads  as  follows: 
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"*  *  tut  nothing  in   this  section  shall  be   construed 
to  revive  a   judgiaent  for  the  recovery  of  irioney  which  shall 
have  been  barred  by   limitation   at   the   time  of    the  i^assage 
of  tl-iis  act," 

If  you  will   refer   to   Section  6C5   as   enacted  in  1895   and 
quoted  above,    yo\x  will  see   that   the  saine   language  was   included  in 
the  1B95  enactment.        Tills   beiny   the   case,    the  language   is  not  given 
new  life   at   the  date  of  the  last   enactment  of    tae   section. 

See  I      CHAMBERS  v.   DAVIS,   131    Cal.App.   500,    quoting  from 
page  506  where   the  Court  saidj 

"Where  a   statute   is   repealed  and  all,    or   some,   of 
its  provisions  are  at  the   same   time  re-enacted,    the    re- 
enactment  neutralizes   tirie   repeal,   and   the  provisions  of 
the  repealed   act  which  are   thus  re-enacted  continue  in 
force  without   interruption  so    tlmt   all  rights  and  liabil- 
ities  that  uave  accrued  tiiereunder  are  preserved  and  may 
be  enforced." 

To  the   same  effect  is  tlie  case  of  GASTIMEAu  v.   l.iEYER, 
131   Cal.Aijp,    Gil,   where  the   Court  said: 

"When  a  statute   is  repealed  without  a  savinj^   clause, 
and  as   a  riart  of   the    same  act  the   law  is   sinailtaneously 
re-enacted  in  substantially  the  same  xorm  and  substance, 
all  rights  and  liabilities  which  had  accrued  under   the 
former  act  will  be  preserved  aiid  enforced," 

■  This  brings  us  to    the   question  of   the  affect  of  the 

amendment    to   Secticn   685  passed  in  1895,        You  will  note  from  a 
reading  of   this   section    titiat  it  was  only  judjjnients  which  were 
barred  by  the   Statute  of  Llmitationa   tliat   could  not  be   enforced. 
This  particular  question  has  received  the  attention  of   the 
Supren»  Court  of  this  State  on  many  occasions. 

See  J      DOEKLA  v,    Pali^LIPS,    151   Gal,    408,         In   this   caoe 
the   Supreme  Court,    in  discussing  the  aiaendiaent  to  Section  685, 
saidz 

"The   effect  of  this   cimnge  was   to  make  the    section 
applicable  to   every  ciiaracter  of  case,    including  actions 
for  the   recovery  of  money, 

"As  has   lieen  s  een,    the    judgment  here  was   entered 
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prior   to   this   ainendjneiit,    but   It  was  not  at  the  time   of 
tiie  passage   txiereor  barred  by   liraltatloxi.        It  is  ur^jed 
that   the  aiuendmcait  should  not  be  held  to  apply  to   any 
judgnxexit  for  money  rendered  before  its   adoption.        There 
can  be  no  question  as  to  the  power  of   the   legislature 
to  inake   it  applicable   to  all   judgiiients   already  rendered 
and  not  barred  by  llnitation   at  tiie    tliae   of   tlielr  action. 
Trie   constitutionality   of   statutes   establishing  or  alter- 
ing a  period  of  lliiltation  as  to  cor,tracts  then  in  iorce 
is  beyond  question.** 

In  the  case  of  EARiaill  v,   BASSFORD,    145  Cal.   529,    the  Court 

"Under  section  685  of  tlxe  Code  of  Civil  Procedure, 
as  araeriaed  in  1895,  the  court  may,  upon  ex  parte  motion 
of  the  judgment  creditor,  authorize  the  issuance  of  ex- 
ecution upon  a  juagtuent  rendered  since  the  passage  of  the 
amendment,  notwithstaiiuraj^i.  the  lapse  of  five  years  from 
the  date  of    the  juu/;iiient. 

In  the    case  of  SAUUDERS  v.    SIMMS,    183  Cal.    167,    tlie  Court 
held  J 

"The  relief  granted  by  section  685  of  the  Code  of 
Civil  Procedure  which  provides  tiiat  in  all   cases  a   judg- 
ment may  be   enforced  or   carried   into   execution  after  the 
lapse  of   five  years   is  not   liiuited  to  enforcement  by  ex- 
ecution, but   Incluoes   such  means   as   are  provided  by  law 
for  tiie   eni'orceitient  of   various   classes  of   judgments." 


held: 


In  the  case  of   ?i^m!^  v.   PARKER,   205  Cal.   787,    tiie  Court 

"It  h^s  been   tiie    law  of  this   state   since  1861   that 
the  court,   under  section  685  of  the  Code  of  Civil  Pro- 
cedure   (wiaich  was  a  continuation  of  section  214  of   the 
Practice  Act),   lias  pov/er  ex  parte   to  order   the   issuance 
of  an  execution  on  a   judgiaent  wiiich  iias   becouie   final  more 
than  five  years  before   tine  application,   altliough  the   coi.irt 
may   in  proper   cases  direct  that  notice  of   the  motion  be 
given  and  in   some   cases  it  ralgiit  be  an  abuse  of  discretion 
not    to   require  notice." 

As  tiiC    judgment  in   tiie   instant   case  was   rendered  long  after 
Section  685  was   axaended  in  1895  so   as   to   permit    tiie   enforcement  of 
riK)ney    juu^pnents   after  the   expiration  of  five   years.        'i'iiere    can  be 
no   question   tliat   it  was  within  the  power   of   tiie   GuperiorCourt   to 
pennlt   the   enforcement   of  tlie   ji»dgn»nt   and   as   execution  on  such 
judgment  cannot   issue   against   tiie   city,    tiie  payment  of   the    judgment 
in  ten  installments,    should   tlie   city  insist  upon  it,    is  anotiier 
means  of  enforceirient. 


tfl 
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Therefore,    If   the  siigii;esteci   comprouiise  of   ijaylnc   the 
suia  of  >-jl,250.00  on   this   judgraent   Is  agreeable   to   the  Controller 
you  have   ample    authority  to   pay   same  subject,   however,   or  course, 
to  any  third  party  claiins  which  aiay  have  been  filed   against   this 
judgment,        I  understand,    however,    that  all  of   these   claims,   up   to 
tlie   present   time,   Iriave  been  withdrawn.      I  may  add  also   tiiat   you  should 
take  a   full   satisfaction  of  the   judgment  In  uuplioate,   one    to   be 
retained  by  your   office   and    tiae   other  to    be   filed  with  the  County 
Clerk. 


Very  truly  yours. 


CITY  ATTORirSY. 


To   the  - 
Go-itroller. 


I 


<.  «      «tai      irV       *<a>*vw      ^' 


2QZ^ 


May  24,    1950. 


SOBJBCT!     In  R«,  Standi:!^  of  Jalxn  L,  Curloy 

who  re8l;;;neii  Xoi*  tiie  purpose  of 
accepti^A^  eiaploysaent   In  tlA©  lepart- 
meat  ol  Public   ii«ulU>.» 


D««r  Sirs  I 

I  kftv«  your  iet-er  oi    .-a/  wtii  reaaiiit,  as  Toiiowa: 

"W«  respcctTuUy  rec;.,  opinion  fros^  you 

upon  the  rollowlni^  ;.;ftttex%* 

"Jelm  £•  Ciirl«7  «&®  appointftd  a  meabar  of  tb« 
po3L.lca  departswnt  as  a  pal.  ruary  4ta, 

ldS5«       iia  r«alga«u  froxa  i  ^  l  on   asrch 

10,  1938,   vuiuar  the  provlsi.;.a    ^r  ^tciiou  3  oi'  ivula 
£4  or  the  Civil  Service  Cox^siloBlotif    to  accept  a 
position  aa  e  iood  Inspector  ei  tu  tlie  lepartjaeitt  o£ 
Public   .loolth*        On  Uay  2,   1^3B,  he  «it}^uirew  lila 
raaigxiation  fro-    t.ila  ce;)arti-.-ent  &nu  restored  to 
iiia  former  position  effective  ».nj  3,   19Sti,  under  the 
ptrovislona  of  tlie  »aic  rule. 

"'Xh«  iNsint  we  t»ould  like  to  be   auviscu  upon  la 
viieti^r  or  not  t'oe  aaiu  Police  Officer  reenters  tbe 
depfirtaent  as  l  nev  oaployee;     whetJiCr  his  »©.,iorlty 
of  aervice  oatea  fro.^  his  reentry  into  txie  said  oepart> 
Ment,  feno  whet  xer  or  net  lie  le  entitled  to  a  vacation 
with  pay  of  t«o  ealen<iar  veeka  trop:  t~  ia  department 
aa  jporoTlfiLad  for  in  L>ect  on  151,  of  t^^  C  .arter*" 


Ordinarily,  when  o  perccn  eppoli'.ted  pursuant  to   Uie 
Civil  Service  provlalcua  of  t  .e  Ciiarter  re3i;::;n.8  from  hla  poai- 
tior   even  to   accept   a  position  in  another  cla&a,   he  peri^uuicntly 
aepariktea  hiniseli'  frori  the  position  which  b*  occupied  ai^  has 
no  furt;.er  rl^t  to  return  tc   it.       However,    the  Civil  iiervice 
Coafcilasion  has  by  rule  provldeci  that  wh«ii  an  appointee  occupy- 
iztll  a  pennaaent  position  in  ose  class,   accepts  a:  '    ent 

to  a  penaanent  position  in  another  claas,   such  t. ,  <s  nay, 

upon  his  written  request,   be  re»instated   to   ti:se   v^C£incy  in  said 
first  naatec  position,   the  language  of  Uie  section  bein^;  as 
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followai 

"An  appoint©©  oc(  «  poratanent  position 

in  one  el6«a  i»}io  licce;  -intraemt  to  b  peraftnent 

position  in  another  claici;  s:^!!  be  xierraimently  sap- 
aratoil  frow  the   first  na;  ed  position;     provided 
tiiat  -wltliin  a  pcj'lod   of  two  years,  with  tlio  o^^nsent 
of  trie  civil  aeirvice  ccrartiaeion,   such  appointee  E«y, 
upon  his  written  request,  be  re^instatecl  to   the 
vacancy  in  t'iiB  saif^  first  r.amed  position  but  upon 
such  s^oinstatemont  he  s>iall  Ixave  sta/'ding  only  as 
a  new  appointee   in  sale  firat  n&.aeci  pcaitlon." 

I  widerstaiwi,  however,   that  while  Mr.  C\u*ley*s 
re8ie:Jiatlon  was  accepted  by  the  Police  Corv^iasion,   the  Civil 
Service  Cossiiasion  ceelinec  to  co  icur  in  its  acceptance  and 
did  not  give  to  hlK  t'le  permsaiont  appolntstent  as  a  Foou 
Inspector  vrith  the  lopartaent  of  iniblic  Health.       T'ais  heing 
■Qie  case  it  appears  to  sse  that   the  res^netlon  was  suoKiitted 
under  a  jidaapprehenoioB  of  t)\e  ft: eta  -  thnt  ia,  when  Mr« 
Curley  sul;ad.ttea  his  reslsnation  lie  aid  so  witli  the  idea  in 
sdnd  th&t  he  w>ulS  obtain  a  porssRacnt  8px>oir.tiacnt  as  i'ood 
Inspector, 

For  some  reason  he  was  not  persaaaeutly  appol^ited 
and  he  subsequently  withdrew  hia  reai£;nation  froa  your 
I>ei»rt rent.       Therefor©,  in  o^  opinion,  he  does  not  eoae 
witUin  the  provisions  of  t;ie  rale  above  quoted  anti   should  be 
treated  as  one  rrjerc^l/  absent  with  leave  with  tiie  right  to 
return  to  his  olu  position  if  he  was  not  apiiointeci  to  the 
nsntr  one. 

You  are  therefore  advised  that,   in  ^y  opinion, 
*lr,  Curley,  having  been  restored  to  his  position  in  the   Folice 
Department,  retains  hia  seniority  and  service  as  of  the  date 
of  hia  origiiial  appointiaei'tt. 

Very  truly  yours^ 

CiTl'   ATTClwIvY. 

To  the   - 

Board  of  Poliee  Coxisdss loners. 
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2  075  A 


Jxone  7,  1958, 


SUEJECT;  A   period  of  seven  or  elslit  months 
between  Injury  and  Incapacity  Is 
unreasonable  to  neet  requirer.ients 
of  Section  166  of  the  new  Charter 
pertaining  to  continuous  incapacity; 
if  Injury  was  received  prior  to 
January  8,  1932,  lav;  then  in  effect 
shall  govern. 

Gentlemen: 

I.Irs.  Lucille  E.  I'cDajiiell  has  filed  with  your  Board 
a  petition  for  a  pension  for  the  death  of  her  husband,  Clifford 
L.  l.'cDaniell,  a  iiember  of  the  San  Francisco  Police  Lepartment, 
alleging  that  his  death  v/as  in  the  performance  of  duty  and, 
therefore,  v/ithln  the  purview  of  Section  166,  of  the  present 
Charter, 

The  facts  as  presented  by  the  offer  of  proof  made 
on  behalf  of  the  v/idov;  are  that  by  reason  of  an  injury'-  sus- 
tained in  1927,  while  in  the  performance  of  duty  as  a  police 
officer,  the  deceased  suffered  a  predisposition  to  a  disease 
which  he  later  contracted  in  service.   This  disease  arose 
out  of  an  assignment,  in  the  late  part  of  1932,  to  a  Chinese 
laundry  wherein  the  occupants  continuously  coughed  and  had 
paroxysms  accompanying  the  coughs.    Shortly  after  his  entry 
into  this  place,  the  decedent  developed  a  cough  of  some 
character  evidencing  the  same  symptoms  as  those  of  the  resi- 
dents in  the  said  establisliment,  which  cough  continued  from 
the  latter  part  of  1032,  with  increasing  violence,  dov/n  to 
August  11,  1933,  v/hen  said  officer  dropped  dead,  at  home, 
from  a  myocardial  failure  v;ith  a  coronary  occlusion. 

Having  in  mind  the  terms  of  the  aforesaid  Section 
166  of  the  Clmrter,  containing  the  provision   that  the  injured 
"shall  liave  been  continuously  incapacitated  from  the  performance 
of  any  duties  and  v;ho  shall  iiave  died  as  the  result  of  such 
injury",  you  request  my  opinion  as  to  whether  the  facts  as 
outlined  -neet  the  aforesaid  condition  found,  in  the  organic  law. 


:neia©Icf 
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OPINIOII 


Under  date  of  February  21,  195G,  I  rendered  to 
your  Board  opinions  in  the  iiatters  of  Daniel  Dr  is  coll  and 
Stephen  H.  iiinricks,  in  each  of  which  the  facts  showed  an 
elapse  of  time  between  the  receipt  of  injury  and  the  day  when 
Incapacity  necessitatiiig  absence  froiii  auty  developed.    It 
was  there  stated  that  the  plirase  "continuously  incapacitated", 
as  used  in  the  said  Section  166,  permitted  of  the  passage  of 
a  reasonable  time  in  which  the  disability  mi;';ht  come  into 
being.    In  the  first  case,  the  time  transpiring  betv;een 
date  of  injury  and  total  incapacity  was  about  ten  days,  and, 
in  the  second,  a  period  of  about  tv;o  months  elapsed  betv/een 
the  tv;o  dates,  which  period  was  punctuated  by  various  spells 
of  partial  disability. 

In  the  instant  matter,  the  time  expiring  betv;een 
the  inception  of  the  disease  and  the  death  is  a  spread  of 
seven  to  eight  months.    Considering  the  authorities  cited  in 
and  cojTuiiented  vipon  in  the  above-mentioned  opinions,  it  seems 
impossible  to  resist  the  conclusion  that  the  time  element 
herein  is  too  long  to  be  acceptable  as  reasonable. 

Insofar  as  the  offer  of  proof  referred  to  an  injury 
received  by  the  decedent  before  the  advent  of  the  new  Charter, 
any  benefits  attended  thereon  would  be  interpreted  by  the 
language  in  operation  at  that  time.    This  is  in  line  with 
my  views  enunciated  to  you  in  the  problem  arising  on  the 
status  of  women  protective  officers  under  date  of  February 
15,  1037. 

You  are  advised  to  refuse  to  entertain  the  applica- 
tion as  far  as  it  refers  to  any  injury  received  since  January 
8,  1932,  which  is  separated  fi''om  the  date  of  incapacity  by 
a  period  beyond  those  considered  in  the  Lriscoll  and  Hinricks 
cases,    i'^arther,  you  are  informed  that  if  the  applicant  can 
shov;  the  cause  of  the  deceased's  demise  to  have  been  received 
before  said  date,  the  petition  may  be  considered  and  measured 
by  the  provisions  set  forth  in  Chapter  X,  Article  VIII,  old 
Charter,  dealing  with  the  Police  Relief  and  Pension  Fund, 

Respect:eully, 


CITY  ATTORl^'EY 


To  the  - 
Retirement  Board, 
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June  10,  1938. 


SUBJECT:  In  Re,  Qualifications  for 
Social  Service  Vi/orkers  In 
Public  Welfare  Department 
of  San  Francisco. 


Dear  Slrsj 


I  liave  your  request  that  I   advise  you  as   to 
what  extent  the  Social  Welfare  hoard  of  the  Lepartnient  of 
Social   Welfare   of   the  State  of  California  can,   hy  rule, 
provide   for   the   qualifications  of  employees  v/orkinfi  as 
social   service  workers   in  your  Department.        It  appears   to 
me,    from  the   correspondence  with  the  State  Department  which 
you  have   sent   to   iTie,    that   the  Depart/.ient  of   Social   vjclfare 
of  the  State  iias,   by  rule,   provided  for   tlxe  qualifications 
of  social    service  v/orkers  who  are   engaged  in  the   several 
counties  of  the   State  In   tlie  administration   of  relief, 
especially  in  cases  v/here   a  portion  of   the  relief  is  being 
received  frora  the  United  States  under  the  provisions  of   the 
Federal  Social   Security  Act  passed  by  the  Seventy- fourth 
Congress. 

I  am  Indebted  to  Mrs,  Mildred  Prince  of  yovir  Board 
for  rather  a  coiaplete   treatise  on  the  subject  which  lias  proved 
most  helpful  to   me  in  reaching  my  conclusion   in  this  matter. 


OPIIIION. 


The  Public  Welfai'e  Department  of   the  City  and 
County  of   San  Francisco  was  provided  for  by  an  amendment   to 
the  Charter  approved  by  the  people  on  tlie   9th  day  of  iuarch, 
1937,   and  ratified  by  the  State   Legislature  on  April  14th, 
of  the  same  year.        Pursuant  to  the  provisions  of   the  aiaend- 
ment   the  CoiUjnisalou  is   tjiven  authority  to  appoint   the  necess- 
ary employees   to   carry  on  Its  work  all  of  whom,  witli  the 
exception  of   its  Chief  Executive   Officer,   are   subject   to   the 
civil  service  provisions   of  the  Charter.        In  other  words, 
the  Charter  Itself,   which  is    the  organic  law  of  t.ae  City   and 
County,   provides  what  qualifications   the  several   employees 
of  the  Department  must  have. 

The  Charter   of  San  Francisco  and  its   aiaendments 
have  been  adopted  pvirsuant  to   the  provisions   of  Sections 
8  and  8-|  of  Article  XI  of   the  Constitution  of   the  State  of 
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Callfornla.   Subdivision  4  of  Section  81-  contains  the  following 
language : 

"It  shall  be    competent   in  any  clriarter   framed 
in  accordance   witlx  the  provisions  of  tliis   section, 
or  section  eight  of   this  article,    for  any  city  or 
consolidated  city  and  county,    and  plenary  authority 
is   hereby  granted,    subject  only  to   the  restrictions 
of    this  article,   to   provide   therein  or  by  aiaendnient 
tliereto,   the  inanner  in  which,    tiie  method  by  vmich, 
tliue   tliaos   at  ;7liich,   and  the   terms  for  which  the 
several    county  and  municipal  officers   and  employees 
whose   co.pensation  is   paid  by   such  eity  on  city  and 
county,    excepting   judges  of  the  superior  court, 
shall  be   elected  or   appointed,    and  for    their  recall 
and  removal,  and  for  their   corapensatlon,    and   for   the 
number  of  deputies,    clerks   and  other  employees  that 
each  shall  have,    and  for   the   coi-ipensatLon,  laetnod 
of  appointment,    qualixrications ,  tenure  of  office   and 
removal  of   such  deputies,    clerks  and   other   employees," 

The  Constitution  itself  having  authorized  tiie  people 
of   San  Francisco    to   adopt  a  houie   rule  government  and  to   pro- 
vide for  the  qualifications  of   all  its   officials   and  employees, 
it  appears   to  me  that  when   they  have  exercised  this  right 
and  loave  written  into    their  Charter  what  qualifications   their 
respective   officers  and  eraplfiyees  must  have,    tliat   these 
qualifications   cannot   be   changed  by  the  Legislature  itself, 
and  much  less  by  rules  and  regulations  adopted  by  a   Jtate 
Departeent  under  a  rule  making  power  granted  to  it  by  the 
Legislature.        It  must  be  noted  that  the  power  grant e-.   to 
the  City  to   provide   for  the   qualifications   of   its  officers 
and  employees   exists  not  only  as   far  as  municipal  affairs 
are  concerned  but   it   also  applies   to  county  xaatters  which 
are   oralnarily  governed  by  State   law,   for   the  Constitution 
refers  to   both  county   and  municipal  officers. 

In  the   case  of  GRAliAM  v.   FRESNO,    151  Cal.    465, 
the  Supreme  Court  heldt 

"As    to    such  matters   as   the    constitution 
authorizes   to   be  provided  for  in  freeholders' 
charters,    the   provisions  of    the   charter  are   supreme 
superseding  all   lawii   inconsistent   tlierewith,   and 
being  exempt  from  any   control  by  any  subsequent 
act  of  the  legislature." 
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In  the    ca3©  of  tvlAIlTIH  v.   BOARD  OF  SLLCTION  COI.LM« 
ISiJIONKRS .   126  Cal,    404,   which  dealt  with  the   original  Ciiarter 
of  San  Praiaoisco,   the  Supreme  Court,    In  referring   to   Section 
8-|-  above  mentioned,  held  that  a  freeholders'    charter  properly 
fixed  tlie   manner  in  v/hich,    the   tiifies  at  v/hich,   and    tne  terms 
for   wiiich  the  several   county  officers   should  be   elected  or 
appointed.        As   Section  8-|-  was   originally  enacted,    it  did  not 
confer  upon  the   charter  fraxiiers   tlie    right  to  provide  for 
qualifications   of   deputies   or  employees  of   county  officers, 
(See  Crowley  v.    IVeud,    ISO  Cal.   440)   but,    in  1911,    the   section 
was  amended  by  the  people   of  the  state   so   tliat  tnis  powei'  was 
granted  to   the  charter  fras-iers   and  ever  since   that   time   it 
has  been  conceded  by  all   the  courts   in    ciio   state   tiiat  a 
cliarter  framed  under  the   authority  of  Sections  8  and  8^  of 
Article  XI  may  provide  for   the  qualifications  of   tixe   employees 
of   til©  city  or   city  and  county. 

While   the  Attorney  General,    in  his  opinion  of  "March 
22nd,    1938,    to  the   State   Department   of   Social  Welfare,    does 
not  absolutely   concede  this  point,   he  intimates   that   in  all 
probability  It  is   connect  for  his   opinion  contains  the    follow- 
ing language* 

"With  respect  to  counties  having  county  civil 
service  other  problems  may  present   themselves, 
ilovvever,  we  understand  that  from  a  practical   stand- 
point no   insurmountable    difficulties  will  arise  siiice 
tlis   civil   service  reqiilrements  will    ae  equal   to   or 
loighor   tlian  the  minimiim  requirements  of   the  ix>ard," 

In  other  words,    tiie  Attorney  General   admits   that 
such  qualifications,    if  adopted,   would  apply  only   to   counties 
that   operate  without  a  charter,        Tlils  view  Is  sustained  In 
the   language  of  the   Court  in  the  case  of  RAND  v,   COLLIIJS, 
dealing  with  the  present  San  Francisco  Charter  and  reported 
in  214  Cal,    168,   where   the   Supreme  Court  held: 

"The   general   law  of  the  state   establishing  a 
uniform  system  of  county  and   township  government 
is  not   applicable   to   the  city  and  county  of  San 
Francisco,  and   trie  re   is  no  merit   in  the   contention 
that  the  provisions   of   the  new  charter  of   said  city 
and  county,   which  is  a  freeholders'    charter  adopted 
in  1931  as  provided  for  in  trie    Constitution,   are   in 
conflict  with  such  general   law," 
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I  am  therefore  of  the  opinion  that  neither  the 
Legislature  of  the  State  nor  the  Department  of  Social  Welfare 
of  ti:.e  State  can  provide  for  the  qualifications  of  tiie  employees 
of  your  Departraent  • 

This  brings  us  to  the  question  as  to  what  effect  tlae 
failure  of  San  Fra'icisco  to  comply  v;ith  the  regulatioiis  of  the 
State  Department  of  Social  V.'elfare  will  iiave  on  the  granting 
of  either  state  or  federal  funds  for  the  purpose  of  handling 
our  relief  problems. 

V/e  will  first  give  attention  to  the  Federal  Act 
commonly  Iciown  as  the  Social  Security  Act.   Briefly,  tliis 
Act  autliorlzes  the  Federal  Government  to  grant  money  to  the 
several  states  to  be  used  for  old  age  assistance,  for  dependent 
children,  for  chilci  welfare  and  for  aid  to  the  blind.   As 
the  provisions  of  tlie  Act  are  practically  the  same  as  applied 
to  the  different  classes  of  relief,  I  will  direct  attention 
to  the  provisions  of  the  Act  dealing  with  old  age  assistance. 

Section  302  of  United  States  Codes  Annotated,  Volume 
42,  1937  Supplement,  provides  that  a  state  plan  for  old  age 
assistance  must  be  in  effect  in  all  political  subdivisions  of 
the  state;   provides  for  financial  participation  by  the  State 
and  provides  either  for  the  establishment  or  aesignation  of  a 
single  state  agency  to  administer  the  plan,  or  for  the  establish- 
ment or  designation  of  a  single  state  agency  to  supervise  tlie 
adulnistration  of  the  plan;   provides  for  granting  to  any  indi- 
vidual whose  claim  for  old  age  assistance  is  denied,  an  oppor- 
txinity  for  e  fair  heai'ing  before  the  State  agency;   provides 
such  methods  of  aominl strati on  (other  than  those  relating  to 
selcctioa,  tenure  of  office  and  "co,  ipensation  of  perabijiel) 
as  are  found  by  the  Board  to  be  necessary  for  the  efficient 
operation  of  the  plan.    (Tiiere  are  other  matters  provided  for 
which  are  not  pertinent  to  the  present  inquiry.) 

Section  304  of  the  same  Code  deals  with  the  stopping 
of  payments  by  the  Federal  Government  to  the  State  If  the  plans 
approved  are  deviated  from  or  not  coriplied  with  and  provides 
that  payment  may  be  stopped, after  inquiry,  if  the  Board  finds 
that,  in  the  administration  of  the  plan  there  is  a  failure  to 
comply  substantially  with  any  of  the  provisions  required  by 
Section  302,   It  is  to  be  noted  that  Section  302  expressly 
removes  from  Federal  supervision  any  provisions  relating  to 
the  selection,  tenure  of  office  ana  coiipensation  of  personnel. 

Therefore,  it  appears  to  me  that  the  Federal  Govern- 
ment could  not  stop  payment  merely  upon  the  gixjimd  that  the 
qualifications  of  the  personnel  do  not  meet  v/lth  its  approval. 
As  a  matter  of  fact,  it  is  extremely  doubtful  if  the  Congress 
would  have  any  power  to  insert  into  the  Act,  even  if  it  had 
the  desire  to  do  so,  any  provision  wlilch  woul>d  give  the  Federal 
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Grovernment  any  control  over  the  personnel  of  the  State  agency. 

See  J   DUKE  POWER  CO.  v,  GREKNVVOOD  CGUHTY.  19  Fed, Sup.  932. 

This  case  dealt  with  tlie  matter  ol"  a  £-rant  by  the 
Federal  Government  to  Greenwood  Coxinty  to  enable  it  to  construct 
an  electric  distribution  system.   There  are  some  conditions  in 
the  grant  which  give  to  the  Secretary  ol'  the  Interior  control 
over  rates  to  be  charged  for  the  electricity.   In  determining 
that  the  Federal  Government  Iiad  no  right  to,  in  any  way,  con- 
trol the  rates  to  be  enlarged  for  the  electricity,  the  Court 
said: 

"The  attempted  surrender  of  sovereignty  by  a  state 
or  the  shifting  of  responsibility  in  return  for  finan- 
cial aid  cannot  be  allowed  to  justify  dajuage  to  a  private 
citizen.   SoutJi  Carolina  cannot  lie  dov/n  and  say  tiiat 
it  will  give  power  to  the  federal  Congress  in  return 
for  money  and  thereby  vest  regulatory  pov/er  in  tiie 
central  government  which,  according  to  the  C una tl tut ion, 
is  left  where  it  was  originally.  In  the  sovereign  state 
of  South  Carolina  and  ttiere  alone.   This  doctrine  has 
been  so  well  stated  by  llr.    Justice  Sutherland  in  the 
CBrter  v.  Coal  Company  Case,  298  U.S.  238,  that  we 
refer  to  it  herej   'State  powers  can  neither  be  appro- 
priated on  tiie  one  hand  nor  abdicated  on  the  otl:ier. 
Tiie  preservation  of  the  States,  ana  the  maintenance  of 
their  governraents,  are  as  much  within  the  design  and 
care  of  the  Constitution  as  the  preservation  of  the 
Union  and  the  xnaintenance  of  the  National  government. 
The  Constitution,  in  all  its  provisions,  looks  to  an 
indestructible  Union,  co.iposed  of  indestructible  States.' 
Every  journey  to  a  forbidden  end  begins  with  the  first 
step;   and  the  danger  of  such  a  step  by  the  federal 
government  in  the  direction  of  taking  over  tlie  powers 
or  the  states  is  tiiat  the  end  of  tfee  journey  may  fiuDd 
the  states  so  despoiled  of  their  powers,  or  -  what  may 
aLTOunt  to  tlrie  saine  thing  -  so  relieved  of  the  respon- 
sibilities which  possession  of  the  powers  necessarily 
enjoins,  as  to  reduce  them  to  little  more  tirian  geo- 
graphical subdivisions  of  the  national  domain.    It 
is  safe  to  say  that  if,  when  the  Constitution  was  under 
consideration,  it  had  been  thought  that  any  such  danger 
lurked  behind  its  plain  words,  it  would  never  have 
been  ratified. 

"Such  a  shifting  of  responsibility  from  state  to 
federal  shoulders,  even  if  accompanied  with  t}ae  pass- 
age of  enormous  sums  of  money,  is  forbidden  by  our 
Constitution." 
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I  am  therefore  of  the  opinion  that   the  Federal 
Government  has  no   jurisdiction  over  the  personnel  that 
administers   the  moneys  furnished  by   the   Government  to   the 
several  states   and   has  nol;  tlie  ri^^ht   to    co^apel   ttxe    state 
agency  to   provide   for  any  particular  quallf Icatlona   for 
said  personnel. 

True,    the   State  Department  of  Social  Vi/elfare  has 
power  to   iriake   adiiilniatrative   r-ulea  and   regulations   to   carry 
out   the   work  of  tliat   Department    (see   Sections   1550,    2140 
and   2185  of   tlie  Vi/elfore  and    Institutions  Code)   but,    as  we 
have  alreaciy  shown,    these  rules  and  regulations   cannot 
deterraine    tl«    qualifications  of  the   personnel  of   a  city  and 
county  governed  by  a  criarter  where  the  ciiarter  deals  with 
such  qualifications. 

In  my  opinion,    tlie  failure  of   tlie   city  and   county 
to   adopt  the  qualifications  provided  for  by   t.-ie  State  Depart- 
ment  would  not  be   sufficient  ground  for  withholding  relmburse- 
raent  for  ti;e    amounts  which  migiit   be   due   tu   tlie    county  for 
aid  to    the  aged,  etc.        Our  Charter  Is   a  legislative   act  and 
has  all  of    the  effect  of   a  state   law  and   therefore  when 
provision  v/as  liiade   for   tlie  reli^ibursement   of   the   county   it   is 
presumed  that   the   legislators  had  in  mind  existing  state 
laws  wnl  oh  might  apply  and  if   they  tiesired  to  n^ke   the    re- 
imbursement dependent  upon  th^e    qualifications  of    the  personnel 
adiainistering   the    fxmds  where  those   qualifications  had  already 
been  provided  for  by  the   Cliarter,    they  would  iiave  said  so. 

Respectfully  submitted, 
CITY  AT2UIUEY, 


To  the 

Public  Welfare  Department 

#1. 


aid    OT 
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Jtine  13,  1938. 


SUBJECT t  In  re  -  Meeting  of  Board  of  Penult 
Appeals  when  One  Meiuber  is 
Absent • 

Gentlemen: 

I  have  your  letter  which  reads  as  follovfs; 
RliiC^lJEST 

"At  a  regular  meeting  of  the  Board  of  Peimlt 
Appeals,  held  Tuesday,  May  Slst,  1938,  I  was  directed 
to  obtain  yovir  opinion  for  the  guidance  of  the  board. 

■   "In  the  appeal  of  CL/UilSSE  0.  DRUCKER,  APPELL- 
ANT V.  ^HARLES  J.  BRENNAN,  etc.,  et  al.,  RESPOI'IDENTS, 
Mr.' Ira  Lill?ck,  attorney  at  law  of  311  California 
Street,  appeared  for  the  appellant  and  requested  the 
hearing  go  over  until  the  return  of  Member  Glensor, 
who  is  in  the  east,  and  quoted  that  part  of  Section 
39  of  the  Charter  which  states  'or  by  a  vote  of  fovir 
members,  may  overrule  the  action  of  such  department 
and  order  that  the  permit  or  license  b©  granted,  re- 
stored or  refused. * 

"Mr.  Lllllck  contends  in  justice  to  his  client 
that  as  be  has  to  obtain  foxir  votes  out  of  five  to  over- 
rule the  respondents,  Gi^arles  J.  i3rennan,  etc.,  et  al., 
that  a  full  board  be  in  attendance. 

"Your  early  attention  will  be  appreciated  by 
the  members  of  the  board." 

OPIIJIOH 

Pursuant  to  Section  39  of  the  Charter,  the  Board  of  Permit 
Appeals  consists  of  five  members.  By  Section  19  of  ^he  Charter  it  Is 
provided  that  a  quoruia  for  the  transaction  of  official  business  shall 
consist  of  a  majority  of  all  the  members  of  each  board  or  commission. 
Therefore,  three  members  of  your  board  are  s\ifficlent  to  transact 
business. 

True,  under  Section  39  there  are  certain  things  you  cannot 
do.  one  of  which  is  overrule  the  action  of  any  department  without 
fo^  members  being  present,  for  the  reason  that  the  section  provides 
that  this  can  be  done  only  by  a  vote  of  four  members.  However,  I 
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con  find  nothing  in  the  Ch&rter  tliat  makes  it  mandatory  that  the 
entire  membership  mtuat  be  present  at  any  meeting.  If  Mr.  Lillick's 
contention  were  correct,  you  could  never  hold  a  roeeting  without  the 
entire  board  being  present* 

However,  as  I  have  said,  there  is  no  inandate  in  the  charter 
that  the  entire  board  must  be  in  attendance  before  a  legal  meeting 
may  be  held,  but  in  my  opinion  the  members  of  the  Boa3?d  who  are  in 
attendance  at  the  meeting  have  f\ill  power  to  continue  a  iiiatter 
vmtil  the  entire  board  can  be  present,  if,  in  the  judgment  of  those 
present,  such  a  course  would  be  deemed  advisable.  In  short,  the 
roatter  of  a  continxiance  is  always  up  to  t)ie  sound  judgment  and 
discretion  of  those  present  at  the  meeting. 


Yours  very  truly. 


CITY  ATTORNEY 


Board  of  Permit  Appeals 


#1 
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June  17,  1938. 


SUBJECTj  Interpretation  of  Redemption  /uiendiaents 
to  the  Political  Code  aa  Passed  by  1938 
Special  cieasion  of  the  Lecislafrure. 

Dear  Sirs 

This  office  la  in  receipt  of  your  request  for  an  opinion, 
as  follows; 

REQIJEST 

"Senate  Bill  No*  2,  Cliapter  17,  of  lavs  approved 
at  the  special  session  of  Legislatxire  of  March,  1938, 
adding  aootions  3817-bO  and  3017-o6  to  the  Political 

Code,  presents  some  probleijs  on  which  we  should  like  to 
have  an  opinion  of  the  Attorney  Cieiieral  requested 
through  you  and  your  office. 

"According  to  para^irapih  (a)  of  Section  3817-c6, 
the  last  sentence  reads:   ^nefore  such  first  payment  Is 
made,  there  m\utt  be  paid  the  amomit  of  taxes,  ijenalties 
and  costs  due  and  payable  for  tae   fiscal  year  in  whicii 
sxioh  paysient  is  made**  How  is  tliis  to  be  interpreted 
between  July  Ist  and  Au^^^ist  i^iOth,  1930,  wlxen  tiie  fiscal 
year  then  will  be  1938-39  and  the  taxes  cannot  be  paid 
before  Noveaber  1,  1938?  aow  are  tiie  words  ''^')efore 
such  first  tmyi.ient  is  rnade'  to  be  construed? 

"The  last  section  of  paragraph  (b)  reads:  'If 
all  installments  are  })ald  as  prescribed  and  the  property 
jp     la  redeemed  on  or  before  the  tv/entieth  day  of  jiprll, 

1948,  tiie  ainount  necessary  to  redeew  the  property  is  the 
sum  of  the  following;  axuoxints,  unless  under  some  other 
iiiethod  of  redemption,  a  redeia^Jtion  laay  be  laade  for  a 
lesser  amount.*  Are  we  to  tinderstand  by  this  provision 
that  anyone  now  paying  on  t];ie  installment  plan  provided 
by  Sections  3817o  to  c5  and  desiring  to  redeem  in  full 
may  do  so  in  accordance  v/lth  the  terms  of  Section  o6? 
At  present,  in  accordance  with  instructions  received 
from  the  office  of  the  c»tate  Controller  on  October  29, 
1936,  we  are  computing  tlae  Interest  as  of  the  date  spec- 
ified In  the  section  under  irtilch  the  payifient  plan  was 
initiated,  and  this  has  opez^ted  to  tlie  detrlraent  of  and 
has  penalised  those  \i^o  liave  fulfilled  the  i*equirements 
of  each  year.  Those  who  have  defaulted  have  been  allowed 
to  start  anew  imder  t^^ie  extenBi(»is  and  so  have  gained  on 
the  amount  of  interest  to  be  paid  by  tlxeu. 
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"Section  3B17-b6  provides  tliat  ttie  intoroat 
on  redemptions   shall  be  computod  from  July  1,   1950* 
For  a  taxpayer  dolinGuent  for  the   years  1956-37  and 
1957-30  this   Interest  Ciiar^je  would  be  £;;reater  than  the 
regular  redemption  penalties.     Aa  section  3817  of  the 
Political  Code  has  not  been  repealed  and  is  still  in 
full  force  and  effect,  we  prosuuie  that  redeniptlcMis 
•jiay  l>e  cotuDuted  In  accoiniance  therewith  where  the  cost 
will  be  less   than  under  ^iection  3817-b6»     Aii  I  correct 
in  this  view?" 

OPimON 

Prom  an  examination  of  your  request  for  an  opinion  concern- 
ing Section  3017-C6  of  the  Political  Code,  it  appears  that  you  are 
desirous  of  asoertalnln^r;  tlio  nieanini^  of  the  following  languaGe: 

*  Before  such  first  payment  is  made  tliere  umst 
be  paid  tlxe  amount  of  taxes,  penalties  and  costs  due 
and  payable  for  the  fiscal  year  In  which  such  payzoent 
la  Blade*" 

It  would  seem  tliat  since  there  are  no  taxes,  penalties  and 
costs  deterr.iinable  for  tlie  fiscal  year  1958-1939  vintll  after  August 
20,  1958,  they  caiuiot  be  collected. 

It  is  ray  opinion  that  It  laust  be  concluded  that  the  Legis- 
lature Intended  tlnat  t>ie  lan^pjiage  hereinabove  quoted  was  not  to 
apply  with  respect  to  the  fiscal  year  195B-1959,  but  only  with  respect 
to  prior  fiscal  -^ars.  Tne   only  3?eusonatale  coxiclusion  tloat  can  be 
drawn  is  that  this  portion  of  iJection  3017-cG  should  be  disregarded 
with  respect  to  the  fiscal  year  1950-1930 •  I,  therefore,  render  my 
opinion  accordingly. 

In  7rour  request  you  also  refer  to  that  portion  of  Section 
5817-06  reading  as  follows; 

"If  all  Installiaents  are  paid  as  proscribed  and  the 
property  is  redeemed  on  or  before  the  twentieth  day  of 
April,  1948,  the  araount  necessary  to  redeoui  the  proiDei^y 
is  the  suia  of  the  following  amounts,  vmless,  under  soL-ie 
other  liiethod  of  redemption,  a  reileciptlon  xoay  be  made 
for  a  leaser  amount;" 

An  exairdnation  of  the  whole  section, and  of  Sections  3817-0 
to  5817-C5,  leads  to  the  conclusion  that  the  1938  Legislature  atteapt- 
ed  to  lessen  dlscrl..L;-nation  in  the  event  tliat  future  plans  were 
adopted  by  other  legislatures*  Consequently,  the  quoted  portion 
hereinabove  last  set  forth  was  placed  In  the  statute*  I  do  not  be- 


-tfv 


a% 


*f*    *ftff#    R<9^tVf«TfT    ^f-Vf 


Wf.  TtiTCirV 


iW*iV    c 


l:toc^,  -Ar.' 


ihx- 


0imi  iiam 


r 


#3 


Have  that  anyone  paying  on  a  previous  inatalliaent  plan  has  th.e 
right  to  redeem,  in  accordance  with  the  terns  of  Section  3017-o6« 
My  answer,  therefore,  to  yo\ir  question  is  in  the  negative* 

You  have  referred  in  your  request  to  Section  3017- b6 
and  you  have  asked  the  question  v/lth  re^^ard  to  whether  section 
5817  of  the  Political  Code  xiiay  be  utilized  for  redesaption  purposes 
where  tiie  cost  will  be  less  tiian  under  Jection  5ol7-b6« 

From  an  examination  of  both  of  these  sections.  It  is  my 
opinion  tliat  they  are  alternative  sections  so  that  it  would  seem 
that  redeyiptions  can  be  coiuputed  in  accordance  with  Section  S017 
of  the  Political  Code  where  tine  cost  will  be  less  than  under 
section  3817-b6. 

Youi^  veiry  truly. 


CITY  ATTORNEY 
Controller 
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S\me  17,  issa. 


SUBJiiCf  •     In  B«9  St&ndardlxfttlon  of 

Salaries  unuor  1U3&  ;^c  lauule 
subioitteu  by  Civil  i>ervic« 
Co:i3mlaeion« 


D»ar  Sir at 

I  have   t£).0  request  cf  your  CeciBaisQion  tiiat  I  a&vise 
ya-t   as  to  wb«ti:er  or  aot  tLe  scheculB    of  co  -penaations  odoptocl 
ty  your  cotXy  sud  i'iled  with  tiie  ^>oaru  of   .aaporvlaurs  d-oriiig 
the  liiiunth  of    February,   li^58,  servea   to  aiaond  Uie  aciiedulA   of 
April  8,    1»30,   referred  to   in  occtioji  71  of  the  tiarter  ao 
that  sfelsries  will  be  regulsitec  by  the  a.'X-ncied  aciiOduDe    wit/out 
tim  approval  of   tr^e  Board  of  Supervisorsi     and  also  as  to   the 
eTfect  of  the  aroenued  ac^^ieduel  on  cl&ssificationa  not  i  eluded 
in  t^ic  April  1^50  scUeuule* 


oioiaoK , 


^ectiou  7X  of  tiJB  Cliarter  deala  with  tlie  riatter 
OX  tLe  increuae  of  salaries  arid  tLe  flxirig  of  salaries  ar^ 
•ai^e  rates  for  all  cltitii-ea  of  eiapioyjaeat  in  tiie  city  aad 
eouiiit^  service*       'Hie  ^;ertinent  portion  of  tae  section  reads 
as  follow^ I 

"Pemliiag  the  adoption  of  salary  standards  as 
in  tills   ciiarter  provided,  txio  salary  and  wa^;©  rates 
for  positions  subject  to   auclx  stmiciardisiiatiori  sliall 
be  as  recoiaaended  by  tiie  officer,   board  or  cor.iBiiseion 
having  appointing  power  for  such  positions  arid  fixco. 
by  the  budget  and  annual  salary  ordixvancej       •»  *" 

However,  there  are   two   li:ii  tat  ions  upon  the  power 
of  tlie  &oara  and  the  l/epartutent  head  to  fix  aaluries*       Ihe 
first  one  is   timt  salaries  siiall  not  be  decreased  belo«  the 
CO  pei^sation  j^aid  as  of  Januar.    1,  li^Sl,   to  an  incuabent  who 
legally  lield  a  position,  on  that  date,   in  t -.«   city  and  co^Anty 
service;     ana  tlie  second  is  thst  salaries   s^iaII  not  be  Increased 
beyond  the  salary  proviced  for  in  the  sc  leduJe    of  co-ipensations 
issued  by  the  Civil  Service  doaaoiisaion  uiicer  uato  of  April  y, 
1S50,  except  as  such  scliedule  is  a  ended  aa   ^.rovided  by   the 
Charter  or  ctciided  by  ti^e  Civil     cr'.'ice  -Oi-dsaion  to   include 
classifications  not  included  therein. 
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In  the  li-sstant  cas«  we  xmiat  give  oor^lc  ©retlcn  as 
to  wh«tli«r  jour  soliedule  of  co. .pcnaations  es  prcscrte,.  to 
tJie  fccmrc  of  8ui>ervisors  uar iiig  tiie  .lonti.  of  3  t-.  ,    ii>38, 

la  an  aiacn4is.«nt  to   thit  8C.i«duXe  s.8  proviaed  by  u  a  tcr» 

Nowi:i0re  In  t^i«  Cluirtor  is   t2:.^re  an?  provision  fur 
Uie  &jia«ndrsi6ut  ojT  the  soi^jtedule  6:^cept  the  pi^ovisions  rounci  in 
;i«otlozi  151.        i*urauaat  to  tiiet  section  tie  iX>arti  of  Super- 
visors  is  i.;iveri  povter   to  fix,   by  oruirianc©  fror.  time   to   tiia© 
as  In  the  section  pi^vxc^e^i,   all  salaries,   wa^es  atu   ooi4>ejisa« 
tiei)s  of  every  kind  astu  nature  with  certain  exceptioxis  wliich 
are  not  pertinent  here. 

The  see  tier;,  further  states  that  in  fixing  scliedules 
of  c<j  ijeasatioii  as  in  the  eectio:;  provitietl  the  i  oarii  cf   Super- 
visors,  tlJE*out;;k  tii©  Civil  L»ervio©  Coiiiiii  ssion,  si-iali  eausc  a 
soheutiie  oi'  co-.^ensntiona   to  be  proposed,  etc*       'SiiB  *-'.- 
Ma;   appJTOve,  aiacaa  cr  reject  tiie  serieciulo  pxoposeu  by  ;,      i 
CQs<iuls«<)ion« 

I  u/terstand  that  the  i^oai-u  ^laa   taken  no  aotJLi>n 
or;  ti»  seliedule  propoa©<i  b;*-  your  ooiaiaiseion  but  has  ret^imea 
it  to  you  without  cora:aent  or  reconr^miation,  anc   tlait  your 
Co.iilssion  iias  novs  ret'orneci  it  to   the   ix>ar<i  wnerc  it  is  at 
present  lociged* 

I  iui^'e  carefully  oxssiinetl  tJie  several  provlalona  of 
the  Charter  ana  can  find  notiiing  therein  wuicu  i^ives  to  tlie 
Civil  Service   Coruriiasion  the  ri^.^iit,   tiiae  pence  at  ly  of    tbe  board 
of  Suporvlj?ora,    fcj    fix  or  djAnrxe  saleries  w:j.icli  were  cuntftined 
in  til©  proposed  sc  leuule   of   coiipef'sations  of  April  9,   lii30,   and 
referred  to  in  Section  71  of  tiie  timrtcr*       la  fact,   tiie  pro- 
vlsiot«s  contained  in  Section  ISl   tend  to   the  coj:tra2*y  view 
for,   in  tl'<e  next  tc    the  c.jncl'.idirjg  paragraph  in  that  section^ 
it   is   stfitedi 

"i»«ndlng  tixe  aaoption  of  salary  stanaards   as 
provided  in  tiJLa   section,  no  increases  in  co.  pensation 
shall  be  allowed  ctxier  than  as  authoriseu  in  section 
71  of  tills  charter," 

As  X  l^ve  heretofore  ruleu,  salaries  nave  not  as 
yet  bettn  standaraizcc  antl   there  can  be  no  stamari.  izati^n 
without  joint  action  by  the  hourc  jf  ^>upervlsur8  and    the 
Civil  Service  Uoi'OBiission*        Ther#fore,   in  so  far  as  the 
salaries  provlced.  for  in  tr.e  1930  schedule  are  concemeu, 
they  are  not  affected  by  tlic  1Q36  schedule  ux^tiX  the  latter 


is  Approm^  ty  the  Board* 

TMa    brings  u«   to  ti-m  queatlozi  aa  to  wnftt  ei'leet 
the  191(6  scheuule  aaa  upon  tho  eotai>en8etioxi  proviaec.  for 
positions  wrilch  were  not  no  tea  In  txie  lJ30  eetaiedule*        Section 
71  oftiie  Ciiftrter  provide*  f^^r   t.i  «  cbange  or  tx.e  lii&O  sciieciule 
in  two  way*.       Firat,  by  t  it   as  prcvidcd  in  tae  Cr^rter. 

This,  &a  1  .ifive  alreai.y  »ii^,,,    ..^.uia  joint  -.c+     .n  by  the  board 
of  jjuperviaore  ana  the  Civil  oervice  Go:.  .•     Second,  it 

aey  1^  "extended  by  the   civil  service    ct -.a  to  include 

classifieati^na  not  inciud,e4  therein**  • 

There  ia  only  one  ;  etariirit;  that  I  eaii  draw  froi.i  tiila 
Itn^iMge  and   ttmt  is  tlmt  wxiile  tne  Civil  Service  uot:juiBsi<m 
cc^ulu  not  clianii,e  the   coi^penaatioiia  provitiec  for  in  t  ie  1950 
schedule,   the  ciiarter  TTB^^era  realized  timt  uniii  aalary 
at&Hilardization  waa  auopted  new  clasaiXications  #oalc.  ^mve  to 
be  proviued  for  and  the^v   t^ierefure  vested  in   tne  Civil  Service 
Cerunission  txiO  rigat  tc  retake  these  oiassiricationa.        It 
appears   to  ne  that  tiie  lan^age  in  Uectioti  71  Give  a  to  trie 
Co-'unieaion  the  right  to  fix  t>ie    cu..i.,-e:!eatic'n  for  these  claaai- 
ficationa  Wi.ich  «?ill  be  in  effect  until  salary  staridardieatlon 
ia  aecomplialied, 

Z  ean  draw  no  otixer  .^u\in^  from  the  above-^quoted 
language  and  tmleas  we  gi^*  it  this  B>eaning  it  ia  entirely 
surplusage.        It  is  a  well  setuicd  rule  of  statutory  construction 
tliat,   in  c-fistruixig  a  statute,   all  of  the  language  loust  be  L>iV6n 
consideration  ani   ti^erefore   the  above  quoted  language  carsiot  be 
igcnored. 

If  we  will  p^ive  c-^i  alder  at  ion  to  the  laat  sentenee 
of  Section  71  which  reads  ss  foilow(>« 

*TTo  Co;  .pensatlon  shall  be  ir.crc&Q©c  **•«•-» 
so  as  to  exceed  thB  rate  fixed  for  cuch  service  ->r 
position  in  the  proposed  soJtiedule  of   o^ipetiaatiorji 
issued  by  the  civil  service  ecrimlasicm  UJicer  oate 
of  April  9g   1930,   except  as  such  proposed  acheuule 
or  co...peneation  is  asacnded  as  provided  in  t"  ir, 
charter,  or  e^itended  by  t^^e  civil  service  ion 


ior 


to   iacliuie  claaaif icaiions  not  inciuuea  ti.. 

The  1938  schedule    is  an  exterision  of   tlie    1930 
sfthedule  aiid  in  cmkii^*  up  t  .e  extension  tho  Civil  Service 
Commission  ia  given  t><e  right  to  provide  for  the  co -^ena&tion 
of  tlm  new  elaaaificatioris,       T'nerefoz*e,   1  mi  of  tx«   opinion 
that  insofar  as   co/.pe^uiations  for  positions  not   included 
in  t}^  1930  sehecule  are  cmcemed,    they  a>ay  be  included  in 
tie  extension  of  that  schedule  and  1  believe   t;i&t  tlie   lk>3& 
schedule   ia  such  an  extension. 
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I  aai  t^iBvefore  of  the  oplnicn  tlifiit^  a«  far  as  new 
claasiflcatiorui  are  concerneci,   th«  Civil  Service  Com-iasion 
atay  provide  for  t'tyo  laaxiniuia  salariea  to  be  paid  until  standard' 
laation  is  aflectetl,       TJ-ie  OotMlBsion  inay,  ffoi.  time   to   tl»o, 
change  this  iBaximum  in  co^fortnance  with  tlm  provisions  of 
Sections  71  snc  151  of  the  vixirter  to   the  end  tlxat  like 
salaries  »Tiay  be  paid  for  like  service  luiuer  like  conditions^ 
•^*'*  __ 

4l80,  as  I  adviced  ^tm  itt  s^  opinion  of  February 
8,  1937,   the  i^erd  of  :>ap€rvi3or«  aay^  on  tii©   reco^viaendation 
of  your  CaiiEiission,   staad&rdize  a  group  of  related  classifica- 
tions witlKnit  ataadardixlng  all  classifies tions. 


Yours  very  truly, 

UWTfrrYTT 


To  tijB    - 

Civil  Service  CoKiBtissicei 


2080 


J\me  24,  1938. 


SUBJKCTj      In  Ro,   Subirdaalon  o£  Bid  by 
Department  of  Public  v<orks 
for  Alterations  to    Service 
and  idaln  Switchboard  In  the 
City  iiell. 


Dear  Sir: 

I  aiii  in  receipt  of  your  letter  of  June  £3rci  reading 
as  follows  I 

"Under  date  of  June  21,   1958,    tije  Public  Util- 
ities Coioiiiisalon  received  bids  under  Klec.Pwr.Bxir. 
Contract  lio^   27-Alteration3  to   .Service  ana  Kaln 
Switchboard  at  tLe  Dan  Frauciaco   City  ilall.        The 
Lepartnent  of  Public  V/orks,  umer  the   signature  of 
"R,   A,   Ciiial-olm-Superintendent  Public  Builcln^^s, 
Lepartii-ent  of   Public  V.orks"   submitted  low  bid, 

"Tlie  Association  of   Electrical  Contractors 
iiave  questioned  the  legality  of  low  bid,   Inasuruc-    as 
it  bears  the  al©ature  of  Mr.    Chisholm  instead  of 
Mr,   '.»orden  as  head  ^f    tlie  Departjnent, 

"will  you  kiiuily  furnish  us  with  an  opinion  on 
tiie  question  and  in  tl*;^   for  the  ConEO-lssion's  regular 
loeetiii,,,   ivioiiday,   June  27,   1930," 


OPIHIOK, 


Section  95  of  tlie  Charter  provides  as  follows: 

•Tlie  board  of  supervisors,   by  ordinance,   siiall 
establish  procedure  whereby  appropriate  city  and 
county  departrjents  i.iay  file   sealed  bias  for   the 
execution  of  any  work  to   be   perforr-.ed  under  contract. 
If   such  bid  is   tlie    lowest,   the   c>^:itract  shall  be 
awarded  to  t^ie  department." 

The  Ciiarter  provision  is  reflected  in  Section  7  of 
Ordinance  IJo,   9,0871.        In  addition    to  t  he   Cl-iarter  language 
above  quoted.   Section   7  of  the   Ordinance  provides  that  where 
tiiO  appropriate  city  department  files  its  bid  for  any  work 
under  contract  it  shall  not  be  required  to   furnish  security 
or   submit   inforniation  relative   to   financial  qualifications 


,  vOl. 
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as  provided  by  other  sections  of  the  ordinance  but  that  any 
bid  submitted  by  a  departraexit ,   if   it   ia  tlie  lowest  bid,   must 
be  approved  by  the  Controller  before  the  contract  is  awarded. 
The  section  further  provides   timt,    if  tlie  bid  of  ti.e  depart* 
went  as  approved  by  the  Controller  is   the  lowest,    tlie  contract 
slmll   be   av;araed   to    the  uepartrjent  and    tiifit  an  accurate  unit 
cost  aiiall  be  reporteo  to    tlie   Controller  and  audited  by  him 
iQcnthly  and  upon  tne  cunipletion  of   the  work, 

Froia  inciuiry  I  xhave  ascertained  ths'. t  Mr,  R,  A, 
Clilsholin  is  a  Superintendent  of  Public  buildings  uj'idcr  t/ie 
Departanent  of   Public  Vjorks  and  that  the  eervice  aientioned  in 
your  letter  is  to  be  installed  in  the  City  Hall,   tiie  necess- 
ary repairs  t.>  which  are  under  1/ir.  Chiaholm*s  direction. 

There  is  nothing  contained  in  the  Ciriarter  or  in  the 
Ccaitractual  Procedure  Ordinance  which  provides   that  a  bid  made 
by  any  city  uepartiJent  shall  be  made  by  any  particular  officer 
or  individual   in  charge  of   said  det-^artiaent,        Wr.   Cliisholra  is 
an  official,   or  at   least  an  enployee,   charged  with  the    repair 
and  iijalntenance  of  x^'i^^Hc   bullalii^s   and  has  under  his    juris- 
aiction  the  necessary'  compleiaent  of  xaecloanics  who  iiiake  any 
repairs  w.iich  are  to  be  naae  in  tlie   buildings.        If  tiie  amount 
of  repairs  did  not  exceed  :?;1, 000,00,    the  Director  of  Public 
Vvorks  sxiould  authorize  kr,    Cliisiiolm  to  a^ake  these  rei^alrs 
through  ttie   inatrtJiaentality  of  t  icse  working  \inder  his  direct- 
ion.       Before   tliis  would  be  uone,   urxdoubtedly  tlie   Lirector 
would  obtain  fz»oni  Lj:*,   Giilsholm  a  bid  or  estimate  as  to  the 
cost  of  the  work  to  tiie  end  tliat  he  would  be  aariured  that  it 
did  not  exceed  in  cost  the  aKoaint  specified  by  the  Cliarter 
limitation. 

Tills  belnc  tiie  case,   it  appears   to  me   that  Mr, 
Chlaholm  was  the  person  that  the  l-irector  of  Public  'works 
should  authorize,   either  clrectly  or  iijGlrectly,    to  nake 
tlie  calculation   or  eatlraate   as  to    Uie   cost  of  tlie  work 
Eientioried  in  yovir   letter.        Therefore,  I^ir,   Cuisholm,    if 
autliorlzed  to  place  the  bid,   could  do  so  in  his  official 
position  as  Superintendent  of  Public  ijuildin;.s,  Departiaent  of 
Public  Viorks, 

This  is  not  the  first  time   tljat  a  siinilar  proposition 
has  been  considered  bs^    tdils  of  rice,        S^iortly  after  the   advent 
of  the  new  Charter  a  bid  was   received  froiii  trie   hetcii  hetchy 
Project  iepartment, which  was  a  bureau  or  division  of  the    Public 
utilities  Coidilaalon,    to   construct  certain  aqueduct   tunnels 
incident   to  tne  hetch  Hetcixy  project,   for  which  tunnels    public 
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bida  had  been   called  for.        T/io   bid  by  the  He tcii  iietchy 
Project  lepartjaent  was  the  lowest  and  tlie    contract  was  awai\ied 
to   that  Departnent.        At   tijje   tLae    the   bid  waa   ^warded  consider- 
able objection  was    ciade  to    tlie  fact   tlriat    the  ^tetch  ii.etchy  Pro- 
ject Departsueat  was  not   a  legal  entity  but  i.ierely  a  division 
or  bureau  of   the  i'ublic  litlllties  Coivii.dssion. 

This  iaatter  was  given  careful  ccnaideratlon  and  at 
that   time  It  was  ueteriulned  by  the  Public  Utilities  Coantiission 
tiTiat  trie  bid  of   ti.e  hetch  iietchy  Project  r-eyartment   should  be 

?ccepted  arid  tli©    oo.itract  entered  into  for  t/.e  coastamction  of 
he  work.        The  particular  question  was  never  taken  to    the 
Oourt  but  the  natter  did  come  before  our  Superior  Court  and, 
eventually,  before  ti^e  i-istrict  Court  of  Appeals    on  the  question 
as  to  wixetixcr  or  not  the  employees  of   this  Project  wo\i1g  liave 
to   talKB   their  dedxictions  pursuaiit   to  Section  70.1  of  the  Cimrter, 
or  whettier  they  were  employees  of  an  lnuepeude»it  entity  arid 
should  not  be  subject  to   such  deductloiis.        If  th»y  wore  really 
city  esiployoes,    they  woulu   be  subject  to  t'le  deductions;      if 
tliey  were  not,   they  would  not  be  subject  to   such  deductions. 

The  Co\irt  iiold  tliat,  notwithstanding  tlie  fact  that 
the  bid  was  placed  in  the  name  of  tiie  Ketch  Hetchy  Project 
Departraent  and  the  contract  was  being  perforaed  by  t}-i.at  Depart- 
ment,  they  were  really  city  eiaployees  and  v/ere  subject  to    tlie 
deductions  provided  for   in  the  Claarter. 

I  am  of   the  opinion  that  if  tii©  I  ire  c  tor  of  Public 
Works  desires   to    recognize  the  bid  r.ade  by  Ms  Superintendent 
of  Public  Euildings,  he  >ias  a  perfect  right  to  do  so;     and 
if  it  was  tije   lowest  bid,    it  loas  all  the  effect  tiiat   a  bid 
iiiade  directly  by  the  Peparfenent  woulo  have.        However,  when 
yoxir  lepartiiient   coLies  to   enter  into   a  contract  for  tlie   carrying 
out  of   tiie  bid,   it  should  be  ..^ade  with  the  Director  of  Public 
Works,    checked  by  the  Controller  and  approved  by  the  Chief 
Ad..iinlstrative  Officer, 

Very  truly  yours, 

CITY  ATT^Riar/. 


To  tl-je   - 

ilanager  of  btllitiea* 
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July  7,  1938. 


SUBJECTi   In  Re,  Compensation  for  Platform 
Men  during  Period  of  Training. 


Denr  Sirsi 

I  have  before  uie  your  request  wherein  you  ask 
that  I  advise  you  if  it  will  be  legal  to  allow  pay  to 
platform  men  wtille  they  are  undergoing  their  preliminary 
training  prior  to  actual  employraont. 


OPIKXQH 

Undoubtedly  it  is  ti.e  duty  of  the  .nanagement  of 
tlie  Municipal  Railway  to  provide  competent  employees  to 
operate   its  strect-cara.        It  is   quite  apparent   that  tiiere 
will  be  great  cifficulty  in  getting  such  eraployees  unleaa 
they  may  liave  had   some  experience  in  tiie  oi>erating  of  cars 
In  San  F'rnncisco,        As  a  matter  of  fact,    tliere   is  an  exist- 
ing ordnance  wl^.lch  provides   that  before   any  x)erson  shall 
operate  a  streo-car  in  3an  Francisco,   he  raust  b-ave  iiad  at 
least  seven  days  actual    training  vinder   the   direction  of  a 
person  skilled  in  the  operation  of  street->cars. 

Durirtg   tie  period  of  training  tl-je   persons  being 
trained  are,    to    some  e^-tent,   employees  of  t.e  Municipal 
Railway   and  the   rUdlway  wotilci   be  responsible  for  nxany  of 
their  acts  and  there   is   a  quasi  condition  of  emplo;^pient 
existing  between   the  Rd  Iway  and   the  would-b©  employee* 

Unaer  these  conditions   it  appears  to  la©   thst 
Hie  manageivient  of  the  Railway  would  be   justified  in  allowing 
a  nominal  co:^pensatiun   to   those  persoxis  whv.;  are  beliig 
trained  for  fut'ore  actual  employment.        Tlie  amount,  of  course, 
shovild  be  detei'ioined  by  your  Conxiiission  and  you  ^lave  the 
power  to  iiakc  sucii   regulations  as  to    the    tiiiie  of  payment   as 
you  deem  proper. 

Yours  very  truly, 

— uifTTTFm:w: 


#1 
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July  13,  1958. 


SUBJECT!     :>0otla9i  88  of  tdie  Charter  and 
tiie   i\ircliaoer  of  auppliea. 


(i«ntlQtiiaint 


Tills  win  acknovfled(;«  receipt  of  your  request  for  aa  opinion 
as  to  whettter  the  lioud  of  tluB  Keoreutlcm  Departitient  lim,:;  directly  con- 
tract for  any  or  all  of  tiie  follmfin^;  work  to  be  done,   to  tlie  excli*- 
aion  of  the  Purcliaser   >f  iJupplles  and  witiiout  trie  ^irior  ap^jroval  of 
the  Tiirchaaer  of  iiupplles  tierofort 

(a)  In  the  furtiialilng  and  Installing  of  c^ilorine  and  .iauon- 
la  ei^ulpiuent  at  the  Ifiaslon  and  Horth  Beaoh  i^laygrounds  swlasalng  pools; 

(b)  In  the  Aimlshlnf^  and  Inatalllnc  of  O^^^mnaaliira  ApiMuratus 
and  equlpnsent  in  t>^e  cTEaiaslinu  of  tlie  nien  Park  Pleldhoumei 

(c)  In  the  ftjmiaMnc?  and  installing  of  Filters  at  the  North 
Beaoh  SvtlBBlng  Pool. 

OPINION 

T^io  pcrnvr  and  11  a ■tutlon  of  tlio  Purohaeer  of  S^ippliee,  and 
the  head  of  tJie  departnent  in  charge  of  or  responsible  for  tlie  work 
for  which  a  contmot  is  to  ho  let,   to  enter  into  any  svtoh  contjract  are 
set  forth  in  .►ectlona  fiB  and  95  of  our  Charter.     To  deterrilne  with  whom 
the  power  to  contract  lies.   In  any  particular  cnse,   one  aust  first  de» 
clde  whetJier  the  work  Involved  iiore  nearly  approxlatates  a  contx«ot  fori 

1«     tSaterlals,   supplies  and  equlpnent,   or  for  construction 
operations  thereof,  or  for  contractual  service  reqtiired  by  tlie  sevorsd 
departiaenta  and  offices  of  tlie  city  and  countyi 

2.     The  construction,  reconstruction  or  repair  of  publie 
buildings,  streets,  utilities  or  otlier  public  works  or  iaiupx^oveiaeats. 

In  the  case  at  issue,   the  work  oleurly  appears  to  fall  within 
thiff  first  classification  ;iorain  specified.     It  Is  essentially  tlie 
purcliase  of  emil,>..ient  vfiiich  is   involved,    so  as   to  enable   ti\e  depart- 
laent  to  uoro  effectively  carry  on  its  work,   rather  tlian  tlie  consti*uct- 
ion,  roconstruetion  or  irepalr  of  realty  which  is  the  essence  of  the 
second  olaasificntlon  Visreinbefore  set   fairth. 

An  lx)dioatlcm  of  how  the  courts  have  construed  t}ie  tena 
"eiiuiptaent"   can  be  gathered  froi;i  the  case  of  vnuSETS  v#  STaTS,   289 
Pae.  298,  where  tiie  ounreme  ('O^irt  of  (SdahCKoa  liad  under  consideration 
the  piircluise  of  autor>iobiles  by  the  otate  }Ii{^«ay  Cocnaissian  or  County 
GcBsciissioners,  and  said,  in  parts 
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"statutes  Must  Imi  {];iven  tlialr  rauaonable  eonstrtkot- 
ion  to  •ffeetuftte  the  coid  ijroposed*     (Case  cited)     Auto*- 
mobllfta  aro  ootai^rehended  within  tiui  term   'eqid.pKaent*  »  «  « 
(cases  cited)*     Under  this  statute  tlie  board  of  county 
cotiSiilaaionera  li&a  authority  to  buy  all  neceaaary  equip- 
liient  to  carry  out  their  work  (case  cited)*     It  aeems  that 
tlie  board  of  county  ootii:desl(»)eini  liad  the  Btaam  general 
authority  to  purchase  tools*   equlixoent,  v^iloles,   and 
Hkachinez*y  for  use  in  road  work  as  the  state  hlj^^way  cotar 
laission* 

It  is  to  3eotion  88  of  the  Oiarter  tlxen  that  we  should  look 
for  the  answer  to  the  queries  x^resented*     It  provides  as  follows  i 

"The  purchaser  of  supplies  sltall  purclmae  all 
laaterials,   supplies  and  equita^ni  of  every  kind  and 
nature,  and  onter  Into  a<;reeLients  for  all  contractvial 
services  retiiili»ed  by  the  several  departi-iento  and  officers 
of  tJie  city  and  county  except  as  In  this  section  othor- 
wise  jyovided** 

Than  follows  tJw  exception  in  the  follw^nf^  languages 

^Purchaitea  for  oonatruotion  operation^  ^i-  it  « 
laay,   on  the  reootaaendatlon  of  tTie  departLiont  head  la 
charge  tiiereof  and  tho  approval  of  the  pxo'chaser  of 
supplies,  be  iviade  by  t}ie  djepartment  he^*" 

ThOB  we  find  that  it  la  the  l^irehaser  of  Supplies  -eho  lasy 
direetly  eontraet  for  tiio  work  hereinbefoi^e  itealsed  and  not  the 
departiaent  head  in  cliarge  of  the  work  for  which  a  contract  la  to 
be  let*     However*  under  the  exoeption  herein  noted*  where  tliere 
are  sorae  oonatruction  operations  in  connection  therewith,  as 
there  do  appear  to  be  in  tiiMW  oases,   the  departtaant  bead  utay  be 
ttnpawered  to  o<Hitraet  tl-ioi^efor*  upon  tho  reootaaendation  of  tlie 
departiaont  head  v/lth  tiie  ap.jroval  of  the  Pvirchaser  of  Supplies* 

Yours  very  truly. 
Recreation  Depart. «nt  CITY  hT^URSSt 
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July  15,  1938  • 


SUBJECT:  Electric  Sl^pi  in  Violation  of 
Ordinance  No.  11 •0818 • 

0«ntlflKaent 

Tlala  will  acknowledge  receipt  of  your  request  for  an  opinion, 
ae  follows: 

HBQUSSy 

"A«  you  know,  laany  streets  within  the  City  aiad 
County  of  San  I-Yanciaco  iiave  been  widened  by  cxirb  set- 
back* This  departiient  finds  that  in  a  fjreat  roany  casea 
marquees  and  horizontal  electric  ai^jis  which  prior  to 
widening  of  the  street  did  not  extend  be;/ond  the  curb 
line,  at  the  present  tirae  do  extend  outside  of  the  curb 
line,  which  la  a  violation  of  the  building  law  and 
electric  sign  ordinance* 

"We  have  in  o\ir  files  approxiiaately  132  elec- 
tric signs  Wliich  are  in  violation,  arid  I  desire  an 
opinion  as  to  whether  tlie  ju.risdictlon  of  havin^^  the 
signs  either  removed  or  shortened  rests  with  the  fioard 
of  Public  Viorka  or  tlie  Departraant  of  i^lectricity*" 

OPIHION 

It  is  OxTlinance  No*  11  •0818,  loiown  as  the  "Sign  Ordinance" 
which  prohibits  electric  signs  froia  projecting  beyond  the  c\irb  line 
of  a  sidewalk;  iJection  15,  subdivlsian  (d)  tliereof  provides  s 

"No  sign  other  than  an  electric  sign  shall  pro- 
ject more  than  twelve  (12)  inches  from  the  face  of  the 
building,  nor  shall  any  electric  a ipyt  project  beyond 
the  curb  line  of  the  sidewalk  below  such  sifgi*" 

This  same  ordinance  recognizes  tiiat  the  privilege  accorded 
therein  to  erect  or  rialntain  a  sign  over  a  sidewalk.  Is  a  mere 
revocable  license,  and  can  be  revoked  at  any  time  by  the  De&Srtmant 
of  labile  ^;ork3»  A.11  tills  appears  froia  :Joctlon  8  thereof,  as  follows: 

"All  rights  and  privileges  acqixlred  under  the 
provisions  of  this  oi»dlnance  or  any  aiaendment  thereto, 
permitting  the  erection  or  rialntonance  of  signs,  barber 
poles  or  sidewalk  clocks  on  or  over  sidewalks  or.  piibllo 
thoroughfares,  are  nore  llcenaea  revocable  at  any  time 
by  the  Departne'nt  of  iMblic Jorks.'  and  all  such  permits 
shall  contain  this  proviso." 
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Not  only  can  the  license  be  revoked  by  the  Department  of 
Public  Viorks,  but  tMa   same  department   la  crAVRed  v/lth  the  reapona« 
Iblllty  of  dlrectlrvT  the  placement  and  eectiirlnF.  of  eJectrlc  slfya, 
even  after  erection,  and  In  case  of  failure  to  comply  with  Its  re- 
quirements,  the  i>eparti,ient  of  Public  V'orks  is  aut>iorl8ed  to  remove 
the  electric   sign  at  the  expense  of  the  permittee.     This  appeal's 
^^T^<>^  Section  9  of  said  ordinance,  wherein  it  is  provided: 

"Reuoval  of  Sifgxa  Authorized  lAilesa  Placed  and, 
Secured  as  Directed  by  Bureatu     Any  person,   firm  or  corp- 
oration laalritainin^j  any  al[^,  electric  sign,   transparency, 
advejrtiseiusnt  or  sign  device  upon  or  in  front  of  tiie  prem- 
ises of  w}iich  siich  jjerson,   fim;  or  corporation  )iaa  con- 
trol,  sliall,  upon  notice  from  the  Bureau  of  Building  In- 
spection of  the  Department  of  Public  works,   cause  the  saiue 
to  be  placed  aiul  secured  in  such  iiianner  as  the  said  I^ureau 
may  direct.     In  case  of  "failure  to  cptiiply  with  such  noti- 
fication,  the  i>eparti;ient  of  Public  viorks  is  authorized  to 
cause  the  reiaovajL  i'ortawit'a  of  audi  alryi,  electric  slfyi. 
transparency,    advertiseueut  or  ai^gi  device,   at  txe  expenB» 
of^  the  porioittee,    and  without  prejudice  to  tixe  penaltiea 
herein  imuosed  for  violations  of  this  orniinance*" 


The  only  duty  with  which  the  Department  of    electricity  is 
cixarged  in  tMa  ordinance,    is  t}iat  of  examining  the  electrical  data 
of  any  proposed  electrical  sign,   to  see  if  it  is  in  accorviance  with 
all  ordinances  regarding  electrical  construction,   before  issuing 
a  periilt  t}iorefor.     This  appears  from  Secti<»i  10  of  said  ordinance, 
as  follows: 

*  electric  oigns  -   Perrait  Icequired  frota  l^epart- 
ment  of  LiJectricity  After  Peiyilt  irranted  b:,'^  Central" 
Pei^i  t  3ureau «     lief  ore  any  sign,"  transparency,  advert - 
iseioent  or  sign  device  is  erected  wiilch  is  intended  to 
be  used  in  connection  with  electricity,  a  permit  sliall 
be  soctared  froea  ti^ie  Central  Pemiit  Hioreau  of  tJie  i^epaarb- 
ment  of  Public  Works  as  provided  in  Sections  3  and  4 
hereof;  and  this  permit,    together  with  all  neceaaary 
data  regarding  tJie  proposed  electrical  construction, 
shall  be  subKiltted  to  the  L»epartiaent  of  lileotrlcity. 
It  sliall  be  t>ie  duty  of  the  iJepartiaent  of  Electricity 
to  examine  such  electrical  data,  and  if  the  proposed 
sign  is  found  to  be  in  accordance  with  all  ordinances 
regarding  electrical  construction,   the   said  department 
shall  issue  a  permit  for  tlxo  section  of  such  sign*     No 
sign  intended  to  be  used  in  connection  with  electricity 
shall  be  erected  until  perid. ta  therefor  )iave  been  se- 
cured from  botii  tlie  Central  i^eriiiit   Mxxreau  of  tuo  ijepart- 
ment  of  Public  'v<ork»  and  tlie  Uepartiaent  of  electricity." 
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It  thus  clearly  «ppoar«  that  the  jxirladictlon  and  author- 
ity to  havo  any  eloctric  al-^is  3  >ortonod  or  removed  tlmt  project 
beyond  t  )o  curb  line  of  the  aldevralk,   as  violative  of  Ordinance 
No.  11  •0818  known  as  t}ae  "Sign  Ordinance"   i*est3  with  tho  Dopartiuent 
of  Public  'Works* 

Very  truly  yoiirs. 


CITY  ATTORl^Y 
Department  of  li^lectriclty 
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July  20th,  1S38 


SUBJECT »   In  re  aalariea  ol'  Civil 

Service  Employees  employed 
prior  to  January  1,  1951. 


Gentleinent 


I  am  in  receipt  of  your  letter  of  Ju^y  15th  in  which  you 
direct  my  attention  to  several  apparent  irregulai'ltiea  in  the  aalary 
ordinance  for  tho  current  year.  They  are  as  follows: 

1  -  Ihe  salary  attachea  to  the  position  of  General  Clcrk-Typlat 
occupied  by  Miss  Pauline  Kreutz,  whose  salary  as  provicied  in  the     * 
present  salaary  ordinance  is  |150,00  per  laonth.  It  appears  from  your 
comEiunicatlon  that  prior  to  January  1,  1931  Ivlias  ICreutB  waile  occupying 
the  saiae  position  was  paiu  a  salary  of  C.160,00  per  month.   It  further 
appears  that  her  compensation  is  paid  fr<Ma  a  general  appropriation  of 
$90,000  loade  to  the  Assessor  for  "Temporary  Personal  Services," 

2  -  The  second  item  directs  attention  to  a  General  Clerk-Typist 
who,  for  the  current  year  appears  in  tho  salary-  ordinance  at  the  rate 
of  ilVS.OO  per  rionth.   It  further  appears  that  this  particular  in- 
dividtial  on  January  1,  1931  was  employed  in  tMs  capacity  at  a  salary 
of  ^200,00  per  month  in  the  office  of  the  County  Clerk,  and  that 
since  that  ti:ne  he  has  been  assigned  to  a  similar  position  in  the 
office  of  the  P.ecorder,  and  is  now  working;  in  tho  sarae  capacity  in 
which  he  was  employed  on  January  1,  lUSl,   Let  it  be  noted  that  under 
the  several  consoliuatifms  mace  vmaer  the  Charter  the  offices  of  the 
County  Clerk  and  the  Recorder  are  in  the  sa:;Tie  department,  to-wit. 
Department  of  Pinsuace  and  Records, 

3  -  Hcxt  you  direct  attention  to  the  employment  of  a  Senior 
Bookkeeper  at  (;;190.00  per  month  as  a,-ainst  lepartiaental  rfccomiiondation 
of  v2C0,00  per  luonth.   It  api<ears  that  tho  indvldual  occupy in^;  this 
position  was  heretofore  and  on  January  1,  1931,  occupying  tiie  position 
of  bookkeeper  at  a  salajry  of  ;,;200.00  per  month  which  was  a  top  salary 
for  tliat  position.   Thereafter  he  participated  in  a  pronwtional  ex- 
amination for  Senior  Booklroeper,  the  budgeted  salary  of  which  was 
vlOO.OO  per  montli.   Therefore  the  question  arises  if  one  who  is  enjoy- 
ing the  rmxlmuiTi  salnr;'  benefits  of  January  1,  1031  can  be  reduced  in 
pay  because  iie  takes  a  proraotional  examination  In  the  same  uepartment, 
merely  for  the  purpose  of  conplyinij  with  the  budget  appropriations, 
when,  as  a  matter  of  fact  if  the  person  had  not  taken  the  x)romotional 
examination  he  would  have  continued  to  draw  his  original  salary  for 
less  responsible  work. 
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Treating  the  above  mentioned  xaatters  in  the  order  wloich 
thej  have  been  set  forth,  please  be  advised: 

1  «  If  i!iss  Kreuts  was  occupying;  the  position  as  a  General  Clerk- 
Typist  in  tlie  Assessor's  oil  ice  on  January  1,  It/Sl,  there  is  a  positive 
mandate  in  the  C}:xarter  (3eo  sections  71  and  151)  tiiat  tiiose  salaries 
cannot  be  reauced,  anu  therefore  i^o  oruijiance  of  the  i->oard  of  Super- 
visors, Salary  or  Appropriation  or  otherwise,  caxi  roduce  that  salary 

as  long  as  the  incutnbent  is  eiaployed  in  the  saiae  position.   I<!i.ss  r^eutz 
as  above  noted,  is  paiu  out  of  a  general  appropriation  wiiich  lias  been 
for  so-called  "Touporary  Personal  Services"  in  the  Asaeosor's  Office, 
Therefoi'e,  the  appi-opriatlon  havin^j  been  made  and  the  miniinuia  salary 
of  Miss  Ereuta  having  been  practically  establisiiec  b^'  tiie  Cl:iarter,  siae 
is  entitled  to  receive  tii©  pay  which  she  was  receiving  on  January  1st, 
19S1. 

2  -  The  same  reasoiiine  practically  applies  to  tlie  person  who 
occupied  tlie  position  of  General  Clerk-Typist  in  the  Couiity  Clerk's 
office  on  January  1,  ia31«   ih©  laere  fact  that  he  was  ^.iven  a  naw 
assliTiJaent  in  the  same  departiaent,  wiiich  assi{5rn.ient  cauie  within  the 
classification  wliich  he  held  on  January  1,  1931,  does  not  criange  his 
status,  and  therefore,  he  too  is  entitled  under  the  provisions  of  the 
charter  above  quoted,  to  tlie  same  compensation  wiiich  he  was  receiving 
on  January  1,  11'31,  Tliis  case  however,  is  not  entirely  on  all  fours 
with  the  case  nentioned  in  subdivision  1  of  this  Opinion,  for  the  reason 
that  no  provision  has  been  made  in  the  Annual  Appropriation  urcJ.nano« 
for  the  increased  coiapensation  to  which  this  individual  is  entitled. 
Therefore  he  cannot  receive  this  compensation  until  a  auppleiacntal 
appropriation  is  made  to  r:ieet  fne  increased  compensation  to  wl-ilch  he 

is  entitled.  This,  I  believe  should  be  done  for  the  reason  that  if 
it  is  not,  the  Individual  nlc)xt   go  into  Court  anu  obtain  the  additional 
compensation,  and  it  would  be  IncvuQbent  to  provide  for  tlie  use  of  any 
f\md8  which  might  be  available. 

3  -  It  woula  seem  to  me  if  a  person  was,  on  January  1,  1931, 
occupying  the  position  of  bookkeeper  at  a  fixed  salary,  and  took  and 
passed  a  prornotional  examination  for  a  newer  position  wliich  would 
give  him  increased  responsibilities  as  well  as  increasec  outies, 
that  he  shoulc^  not  be  penalized  for  his  ambition.  If  he  continued  to 
occupy  Ms  old  position  he  would  continue  to  be  entitled  Lo  tl^ie  com- 
pensation wliich  he  received  on  January  1,  1931.   'iour  attention  is 
directed  to  Section  151  of  tl^te  Charter  -  "inhere  any  compensation 
paid  on  Janxiery  1,  1931,  is  hi^jher  timn  the  standard  coiapensation 
fixed  as  provided  in  this  section  for  such  position  or  employment, 
said  compensation  siiall  be  continued  to  the  incumoent  of  such  i-)Osition 
aa  lon^;,  as  he  legally  holue  said  x>osition,  anti  copartmcnt  heads,  in 
cooperation  with  the  civil  service  com:nission  where  said  con::iis8ion 
has  jurisdiction,  sliall  continuously  offer  all  possible  opportunities 
to  said  incumbents  to  assume  uuties  ana  responsibilities  in  hi^ilier 
classifications  consistent  with  the  hi^^lier  rates  of  compensation  hereby 
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continued," 

It  wouliA  appear  that  it  waa  the  intention  of  the  Charter 
rramera  that  if  the  condensation  of  any  person  employed  on  January 
1,  1931  was  higher  timn  the  ordinary  schedule  of  compensation  paid 
for  said  services,  tiiat  the  person  should  be  pi^evailed  upon  to  take 
promotional  oxaialna tiona  to  the  en&.   that  his  new  duties  and  re- 
sponsibilities should  be  in  accord  with  the  salary  wlilch  he  was  re- 
ceiving.  It  appears  to  me  tliat  tJiis  is  all  that  happened  in  that 
particular  caae,  that  is,  that  the  incumbent  lias  been  prevailed 
upon  to  accept  hijfjher  Guties  and  hlr;h©r  responsibilities,  and   tJiere- 
fore  he  shoulu  not  be  subject  to  any  deducted  compensation.  As 
the  Ann\ial  Appropriation  Ordinance  rnace  provision  on^-y  for  a  snlai^ 
of  VlSO»00  per  mouth,  a  auppleiuental  or  Inaiice  shoulu  be  i.mde  to 
cover  the  additional  compensation  of  t/iis  particular  employee. 

It  is  neealess  for  me  to  draw  your  attention  to  the  fact 
that  the  Amioal  salary  Oruinaiice  will  liave  to  be  amended  to  care 
for  each  of  the  cases  above  uentioned. 


Very  truly  yours. 


CITI   ATTCRHEy 


To  -  Civil  Service  Couimlsaioa 

cc  -  iiaroid  J.  ioyd. 
Controller, 
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July  2G,  1938. 


SUBJECT!     m  r«  I  Contribution  by  i^ubllo  utilities 
Camtiisslon  for  J^ixKilblt  to  be  Con- 
Btiruoted  and  *taintalned  at  uolden 
Gate  International  tixposltlon. 


Dear  Sir: 


You  have  directed  lay  attention  to  the  fact  that  the  Board 
of  Supervisors  has  apnroorlated  froiu  the  exlotlnts  surpluaes  in  the 
funds"  of  the  V<ater  l^epar'traent ,  Municipal  Hallway  and  iietch  >Ietchy 
Power  Operative  Department,   tlie  avaci  of  'i*wenty  Thousand  Dollars 
(S20-000,00)  for  tlie  purpose  of  defraying  the  cost  of  an  exhibit 
to  be  constructed  and  maintained  by  the   Public  Utilities  CoBralsaion 
in  connection  with  San  I^'rancisco  exiJLblt  at  the  Golden  Gate  Inter- 
national Kxpoaltion. 

I  understanding;  the  auestion  has  ai^iaen  as  to  whether  tYila 
ataount  can  be  appropriated  by  tlie  Board  of  Supervisors  in  addition 
to  the  foiAr-cents  on  each  One  Hundred  Dollars   (^lOO.OO)  of  tajcable 
property  in  the  City  and  County  of  San  IVanoisco  provided  for  in 
Section  4056b  of  the  Political  Code. 

OPIICCON 

Section  4056b  of  the  Political  Code  authorizes  the  Board  of 
Supervisors  to  levy  a  tax  not  exceediJie  four  cents  on  tlie  taxable 
property  in  tlie  county  for  tlxe  purpose  of  preparing  and  oaintainine 
an  exhiblticm  of  the  ^^roducts  and  industries  of  the  county  at  any 
doniestic  or  foreign  exposition. 

Tills  section  is  a  part  of  the  county  Governiaent  act  of  the 
State  of  California  and  deals  directly  with  the  powers  of  boards  of 
supervisors.  Therefoi^,  when  San  Prancioco  Invokes  it  it  does  so 
in  Its  capacity  as  a  county  and  not  as  a  city.  The  Public  Utilities 
CoiBaisslon  is  essentially  a  ra\inicipal  body  and  functions  as  such 
and  merely  for  the  uurpose  of  carrying;  out  certain  well  defined 
duties  Which  are  essentially  tliose  of  a  municipality  and  liave  nothing 
to  do  witJi  such  powers  as  San  Francisco  may  be  authorized  to  exercise 
under  the  general  laws  of  the  State. 

The  Gliarter  enlarges  the  Public  Utilities  Camaiasion  with 
the  construction,  manaGenient ,  supervision,  r.iaintenanoe,  extension, 
operation  and  control  of  all  pioblic  utilities  and  otlier  properties 
used,  owned,  acquired,  leased  or  constructed  by  the  City  and  County 
for  the  purpose  of  supplying  any  public  utility  service  to  the  City 
and  Covoity  and  its  inliabitants,  or  to  territory  outside  the  limits 
of  the  City  and  County  and  to  tivB   inhabitants  thereof.  (See  Section 
121.) 
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The  Public  Utilities  Cocaaiaalon  lias  the  sai:ie  right  to  advex*- 
tiao  the  services  of  the  utilities  under  its   Juriadiction  as  would 
any  private  corporation  f\imis}iinE  the  saxae  servicaa*     Tliererore,   if 
tlie  Public  Utilities  Gociniission  feels  tlmt  the  construction  and  rnain- 
tenanoe  of  an  exhibit  at  the  (Tolden  Gate  International  jixpositlon 
will  be  productive  of  increased  service  for  any  of  its  utilities.   It 
.aay  take  sucii  laeans  as  it  deen^s  proper  to  call  attention  to  its 
ability  to  furnish  that  partlcvilar  service  to  th©  public  and  the  ex- 
pense of  so  doing  la  a  necessary  expanse  incurred  in  the  operation 
of  the  utility.     j\ny  aiaoxmt  tliat  the  jeublic  Ltilities  CJoraDilssion  ex- 
pend,s  in  tliis  irecard  is  supplemental  to  the  ao^iount  jopovlded  for  in 
Section  405Gb  of  the   Political  Jode  aivd  is  no  way  subject   to  the 
limitations   of  timt   section,    for  t>iat  section  jjoveme   the   i-oard  of 
Supervisors  acting;  in  a  G^vorniuental  capacity,  while  the  cliarter  ^^~— 
deals  with  the  Public  Utilities  Cooiriiisaion  acting  entirel^^ln  ai 
proprietary  capacity* 

YOU  are  therefore  advised  tlmt  I  can  see  no  objection  to 
the  expenditxire  of  suc}i  amount  as  the  Priblic  Utilities  CoBaniissioai 
may  deem  projjer  for  the  purpose  of  constructing  and  malntaing  an 
exJiiblt  which  advertises  its  service  and  an  amount  ;.jay  be  expended 
in  addition  to  any  other  amount  whidi  tlte  Aboard  of  uuparviaors  is 
autliorlzod  to  appropriate  out  of  tax  funds* 

Yours  very  truly. 


CITY  Aa?TORNBY 


Manager, 

Public  Utilities  Comaisaiaa 


2086 


August  1,   1958. 


flOBJi.CTt      In  R«f  Coi^pletlon  PaTincnt   to 

XiraxuaSay  Coiistruttiou  Co  ^jaity 
on  Curiir&et  for  iK;aJLars«£a@)at  of 
0*ShRUg)aae»8y  )  aa. 

You  i«v«  «ulied.tt«ti  to  t.m  e  profte^s^d.  K««olutl0»  to  b« 

itiuwpUjci  li„    your  €ojaiaieaiai;,  wiierfcin  and  whereby  you  will  uutaior- 
ift«    bije  payBMsiat  to   the  I'rRfiebay  Cojistr-^ctl  _:ri  Co  imny  ol  tii* 
sun  of     344,S00«47  as  trje    ec  pietioi.  >  ujioer  Coiitract 

I«o.  aJir.,o  149  for  tiie  ©ulnr-.  ti.,;ieut  of  ^.  ■  ^..^^^^ioessy  tsuu.        I  note 
timt  yo  ^  ulrect  tii.e  C'.  i-  to  witiihoXu  the   siui  of  v20«000*00 

to  Sioet  &  prospective  c -.i   Artuur  l.»   Troiel. 

Ti'ib  ^-©aolutio       H'.viuf  a   f>:>r   tis«  payitient  of  Ui«  eiaoimt 
specified  wltliout   prej'  lamsbay  Construction  Cocspany 

to  recover  for   certu-iii    .,-._,  __  .jXIowsi 

Excess  cost  of    'atex'ials  reaultlni;  in  uelaye  «  Cl*175»3& 

Allowance  lor  oveiv  o&ci  expenses  froju  aeXaya 

in  grouting  ©nu  caulkiiig  -  5,966,G2 

iUiciitioaal  coji.pensntiori  for  dajfaat:®  claifiiea  by 
contractor  arising  out  of  i.'. crease  in  the 
amount  of  excavutlon  •  A;nount  not 

approadoaa  ted , 

Therefore   ti^>e  qv^estion  you  ask  ase  is  vheUier  you  ctxi, 
at  tiils   tiia«j,   pay   to    the  Transbay  CoriStr»icticn  Coi-.y-aiiY  tiie 
aL'KAint  wrJ.ch  is   aaioitteoly  due   to   tx^  Company  on  tt^   coi.pletion 
of   tlieir   CwUtract  -   less   t:»   hi>.oant  of   ti^e   Troiel  elaiia  -  and 
permit  it  to   have   the  ri:::l:it   to  assert  any  clai  ti  which  it  nay 
have  for   oxpcnaea  uiii  or  the   c^i  tract.        I  further  wu'erstaad 
tiiat  t.ae   two  specific   Ite^ns   above  .^entioiied  ^-ill  p--,  •■'^  •   he 
worked  out  on  ari   accou:  tla^:  basis  botween   tiie  ropr  Ives 

of  your  Cotuaiaiilijn  aixi    t-as  reprooe.;tatives  of    tl»o   .  —   ,  "^^^   but 
that  liability  is  absolutely  ueriied  for   any  payment  under  the 
third  itea  above  laontlo.'.ec  on  accuu  t  of  increase  in  the  axoount 
of  excavation* 


OPIKIOli 


In  view  of  the  fact  that  it  is  adraitted  by  all  parties 
that  tiie  Trausbay  C ;> rts true ti on  Co.r.pany  has   cor.pleted  its  contract 
in  accordance  with  the    terns  thereof  ana  t}>at   tUere  is  ciue  to 
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it  a  specif  led  »xm  \um«r  the   tej^sus  ol   cae  cot  tract ,   I  eannot 
••«   that  Ui»  p&yBK^nt  of  tljs   soiiount  AUii^ittedly  due  is  any 
a^odssion  tl'iAt  there  la  any  l^urt^j^r  eatount  uue.       Your 
Cot'ttftiasioti  la  relyirig  upon  tlit;  terais  of   tlie  coiitract  arid  if 
there  la   &ny  su^unt  uvte   over  and  above   tiie  a:iOunt  ^^r^lch  the 
cc  'tract  piK»vlue8  for»   it  is  incumbent  upon  the  c  >iitractor 
to  pz'ove   tiiat   taese  amoujits  li&ve  ueou^^e  due  unuer  the   con- 
tract ua-.    aiave  not  been  i<aiCi» 

As   1   .lave  aai^,    the  .         •     *.  ui'  t^;©  tuaovait   v<   ...^.i  the 
Coi>vai3sioa  ad^dts   to  be  due  u:  coxxtract  cemiot  be   taken 

as  azi  adiidssiun  tlmt  furti.t"  .al  ajaousits  are  aue.        Tue 

fact  ti-tit  t-iC  cui tractor  t-  th  the  Co.aalssion  as   to 

til©  ai.iount  due  unaer  the  c^   w^.  . ^  ....-^id  not,    in  rsy  opinion, 
deprive  said  contractor  of  the  right  of  iiavix,g  a  proper  adjudi- 
cation of  any  disputed  GL>ount*        '!%<«  consent  of  the  Cau»uission 
to  such  an  adjutiicatlon  will  not,   in  i.^  opinion,  be  any  eciaission 
that  acditioual  a..ouiitii  are  due, 

iiowever,   in  order  that  the  re  may  be  no  dispute  in 
the  future  ttiat  any  claim  loeretofore  discussed  between  jour 
Coiassdssion  aiiu    tiie    r-     •—■'tor,   or  prcr'-      ••     by  t:i.e  co;  ".jrector, 
is  a  valid  obli^ativ  at  your  C  i  or  t..e  City, 

I  woulu  sujigest  ti*ao,  v,^xs..i   vcu  tr.k©  f.i.„..    ...^  Ci  tractor  a 
receipt  for   the  amount  nhi-c  .   .  -  a-oidttedly  due,    there   sliould 
be  included  in  the  receipt  -.:.  ;. ,  ,:'e':- -^e^  '.   "''■■•  ■  ' '.x-.   cc-utractor 
tliat   the  present  payment  lu.  ;   is  not  an 

adsdssion  tht  t  any  auditioi.ui   ^..l^.^..k.o  <■■.*.  y.-  ..«..    u^.  the   cor:  tractor. 
Of  course,   t^^e  reverse  of   this  proposition  is  true  .If  tl'ie 
contractor  desires  to  reserve,   in  hia  receipt,   tl!.e  ri£^t  to 
prosecute  Ida  cltl  :   for  aduitlo  ^al  ar.ouats,    the  resei  vation 
will  not  be   coiisiderod  an  adxaisttion  b/  the  City* 

Should  your  CopniLssion  adopt   K   -   -^--   •  ^lutlon  which 
you  have  suUdtted  to  z^e  I  i»ill  be  very  .  prepare 

receipts   to  b©  ai(;:ied  by  tiie  contractor  w  lu..  will,   iii  jay 
opinion,   protect  tiic  city. 

Very  truly  yours, 

tWt  A'lV^t:-!* 


To  t.ie  - 

Public  utilities  Corjsdssion. 
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August  1,  1938. 

SUBJECTS  In  Re  -  Granting  to  Coast  Guard  Portion 
of  Mills  Field  Airport. 

Dear  Sir: 

I  am  in  receipt  of  your  request  for  an  opinion  as  to  whether 
It  will  be  legal  and  under  wliat  conditions  the  Public  Utilities  Com- 
mission  may  grant  to  tiie  Coast  Guard  a  portion  of  the  Mills  Field 
Airport  for  the  purpose  of  establishinfj  a  Coast  Gviard  station  at  the 
airport • 

Opinion 

The  request  which  you  make  Involves  the  status,  first,  of  the 
Coast  Guard,  and  secondly,  tlie  power  of  the  City  and  County  of  San 
Francisco  to  make  a  (^rant  of  real  property  belon^^ing  to  the  city  to 
the  Coast  Guard  for  the  purpose  of  establishing  a  station  at  Mills 
Field. 

First:  Pursuant  to  Section  1,  Chapter  1,  Title  14,  of  the 
United  States  Annotated  Codes,  the  Coast  Gviard  has  superseded  the 
revenue  cutter  service  and  the  life-saving  service  existing  previous 
to  January  28,  1915,  and  continues  that  service  tmder  the  Jtirisdiction 
of  the  Coast  Guard*  The  section  states: 

"The  Coast  Guard  sliall  constitute  a  part  of  the 
military  forces  of  the  Iftiited  States  and  shall  operate 
under  the  Treasury  Department  in  the  time  of  peace  and 
operate  as  a  part  of  the  Navy,  subject  to  the  orders  of 
the  Secretary  of  the  Navy,  in  time  of  war  when  the  Pres- 
ident shall  so  direct." 

There  are  other  provisions  in  the  Federal  statute  which  liave 
no  bearing  upon  the  present  inquiry. 

Tlaerefore,  it  may  be  admitted  that  under  the  provisions  of 
the  statute  above  quoted  that  the  Coast  Guard  is  a  part  of  the  military 
forces  of  the  United  states  in  peace  ti:aes  operating  xuider  the  direction 
of  the  Treasury  Department  euid  in  time  of  war  as  a  part  of  the  Navy 
whenever  the  President  of  tlio  United  States  sliall  so  direct. 

Second:  However,  I  deem  the  status  of  the  Coast  Guard  is 
not  Important,  for  the  reason  t]:iat  the  act  of  the  Legislature  of  the 
State  of  California  approved  May  27,  1921,  found  in  the  statutes  of 
that  year  at  page  682  and  araeiided  in  1929  and  in  1951  and  found  respect- 
ively at  pages  1645  and  362  of  the  statutes  of  the  respective  years 
provides : 


noli-ro"    I>:,i..'~    :•  .^r^'~   cd    ::-.t.'.r^'ir^    -    ^ifT  i-r~ 
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"Whenever  the  board  of  supervisors  of  any  county 
or  the  legislative  body  of  any  inuniolpal  corporation  novi 
or  hereafter  organized  in  this  state  sliall  consider  it 
desirable  or  expedient  to  tender  to  the  United  States, for 
the  use  of  the  war  department  or  cxxstoma  and  Iraiiiigratlon 
offices  or  the  navy  departxaent,  any  lands  within  tills  state, 
whether  v;lthln  or  without  any  such  county  or  mtmiclpal 
corporation,  which  may  be  determined  upon  by  the  said  board 
of  supervisors  or  legislative  body,  such  board  of  supervis- 
ors or  legislative  body  may  by  a  four-fifths  vote  acquire 
and  pay  for,  out  of  tlie  general  funds  such  lands  as  It  may 
deteiTuine  upon  may  improve  such  lands  or  Inrprove   amy  lands 
owned  or  held  by  such  county  or  municipal  government  or 
may  convey  any  lands  owned  or  held  by  such  county  or  munic- 
ipal corporation  to  the  United  States  for  the  use  of  the 
war  department  or  the  nav:;r  departiuent  thereof,  or  customs 
and  liiaaif';ratidn  offices  -■  ••■  •"•« 

In  view  of  the  fact  that  the  United  States  statutes  provide 
that  under  certain  conditions  the  Coast  Gxiard  slxall  be  under  the  jTJirls- 
dictlon  of  the  Navy  Department,  and  under  othor  conditions  it  shall  be 
under  the  jurisdiction  of  the  Treasury  Departuent,  leads  me  to b elieve 
that  the  Board  of  Supervisors  may  by  a  four-fifths  vote  authorize  the 
conversance  to  the  United  States  for  the  use  by  the  Coast  Guard  of  any 
portion  of  Mills  Field  which  may  be  needed  for  its  activities.  I 
reach  this  conclusion  for  the  reason  that  the  statutes  definitely 
state  that  the  Coast  Gviard  is  a  part  of  the  military  forces  of  the 
United  States,  and  that  while  voider  certain  conditions  it  laay  be  opex*- 
ated  under  the  jurisdiction  of  the  Navy  Department,  under  other  con- 
ditions it  operates  linder  the  jurisdiction  of  the  Treasury  Department. 

Our  state  statute  expressly  states  that  the  conveyance  may 
be  made  for  the  use  of  the  War  Department  or  the  Navy  Department  or 
for  customs  and  immigration  offices.  Ttie  custom  service  is  under  the 
JTorlslictlon  of  the  Treastiry  Department. 

Therefore,  in  my  opinion  whether  at  the  present  moment  we 
look  upon  the  Coast  Guard  as  operating  vtnder  the  jurisdiction  of  the 
Navy  Departiaent  or  as  operating  under  tlie  jurisdiction  of  the  Treasviry 
Department,  there  is  still  ample  authority  for  a  conveyance  of  real 
property  owned  by  the  city  to  be  made  to  the  United  States  which  may 
be  used  by  either  of  these  departments. 

You  are,  therefore,  advised  tlmt  if  the  Public  Utilities  Com- 
mission should  desire  to  recoiomend  tlie  conveyance  of  tnis  property 
a  recomtaendation  should  be  ijiade  to  tiie  Hoard  of  Supervisors  and  before 
any  conveyance  would  become  effective  it  would  have  to  be  approved  by 
a  fo\ar- fifths  vote  of  the  Board. 


X1K  a 
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Before  the  conveywioe  is  made  It  would  be  \«ell  for  the 
representatives  of  your  department  to  ascertain  whether  the  conveys 
ance  should  he  laade  for  the  benefit  of  the  Navy  Department  or  the 
Treasury  Department. 

Whenever  your  ooraralsalon  shall  determine  its  desires  In 
this  matter  I  slmll  be  happy  to  present  the  necessary  legislation 
to  the  Board  of  Supervisors. 

Youra  very  trvHj, 


CITY  AWORMEY 
Manager, 
Public  Utilitlea 


#1 
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August  2,    1US8. 


SUBJECT t     In  Be^   riTWpnt  nf  later* league 
Ii&««bSLlI  Wed  end  Vaj^mnt  of 
Expense  -  acl.ig  Uniforms 

U»ea  b^  ^  .-1  Railway 


I  am.  in  reeeipt  of  ycur  ooioiiamlcatiun  to  which 
la  attached  a  letter  front  !>fr»   William  ?i«  3cott^  Asalatant 
Supervisor  of  the  lureau  of  Accoimta,  wlierein  he  asks 
your  approval  of  the  expenaiture  of  tr  e  sum  of  Forty  Xollare 
per  season  to  defray  the  entrance  foe  of  the  l/tisebHil  tea^ia 
oalntained  "by  the  Municlt^lTvuiiway.        Hr,  Scott  b«8  supple- 
sieirited  his   co.'-jauiiicstlon  to  <u©  aati  ciiiled  ray  fcttentiOt.   to 
tlte  fact  truit  t^^  baseball  suits  vom  artci  used  by   the 
aMitibers  of  the  team  are  now  eecly  in  need  of  replacer^^ent 
flod  hm  anJoi  as  to  the  aatjiozdty  of  t'luo  ouperir.tendent  of 
the  Rtd.  Iway  to  provide   tUo  iiocesa&r-y  r©placei:;-ent» 


OeXiUO}i 


On  August  25ra,   19S2,  in  an  opinion  addressed  to 
tiie  Man&ner  of  Utilities^   I  liSid  occasion  to   ^ive  c-^nsidera- 
tlon  to  a  similar  subject.       Tine  i^cnager  of   utilities  asked 
if  it  aoulii  be  perrrdsslble  to  purchase  uniforsys  for  a 
baseball   teon  rTiaints,i'»c  unf'er  the  auspices  of  t^e  .oinlcipal 
Rrilway.       After  iave3tl£otlorj  of  the  subject  .^tter  I 
deterailneU  i^i&t  such  expenditure  would  be  legal*       I  eneloso 
you  ;ierewlth  a  copy  of  ay  opinion  of  tiiat  date  settii^  forth 
ay  reasons  for  so  holding, 

I  believe   that  taere  is  little  uore  to  say  upon 
tliis  subject  for  I  have  not   changed  ay  views  ou  ti.e  unt^er- 
lyin^-  priiiclples  of   that  opinion*        If  tlis  nailwe;^     '  -•-    ■    e 
right  tc   provide  uniforas  for  ti^  basebtli  teaza  o>: 

unaer  its  auspices   (and  1  l^ve  alreacy  so  _icld),ui.^. ,^ly 

it  iisa   t;je  auciticaal  rii:ht  to  provide  opportunities  to  use 
these  ur.i forms  and   to  eu^a^^e  in  the  activities  for  w:iich 
ti.e  unifori&s  were  acqux^red. 

Tiu^refore^   in  loy  opinion,  an  expenditure  tc  be 
determined  b;*  the  i«ana^er  of  tl«  I'uniclpal  Kailway  and  approved 


bj  you,  wculu  be  proper  to  meet  tlie  reasori&ble  expenee  of 
ea^aglixg  in  jUat«r»asMitexir  baaeb&ll. 

My  oplaion  of    '  t  2S,   1&S3,   &b   to    lii©   right 

of  t^e  diaiiager  uf   t:.e  .  ul  Kailway  to  ^^^e  e^pe^uiitures 

for  besebftll  unlXorms  is  3-UJ.icient  amswer  €ui  to  his.  riglit 
to  .v.ake  expeuulturee  to  repl&ce   tue  am.%9  «h«a«  in  his 
opinian^  suca  repl&ceii»»it  is  ueeeseery* 

Verj  truly  youre. 


End* 


To  &ie  - 
Controller. 


Copy  to  - 

iir*  T/illiara  H.iJcott, 
Assiatftjct  ^Ui-'or^'iaor, 
Bureau  of  Aocourxtsy 
Public  Jtilities.Co^.iissio.a« 
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SUI3JLOT:   m  re  efient  of  ceciaiori  of 

U»  S.  i/islrlct  Court  ia  iio tch 
iietchy  Lltication  on  193B-59 
t&x  rate* 

iioar  Six*s : 

You  have  directed  ny  attention  to   the  fact  that  you 
are  ai.out   to  fix  the   tax  rate  for  tiie   ciirreiit  fiscal  jear,   and  state 
tixat  if  you  ahov;lu  take  into  consideration  the  revenue  for  the  e.  tire 
year  from  the  dietrlut-tlon  of  trie  iitstch  iietcJiy  power  you  will,   in  all 
pi*ol>«i!ility  fix  a  rate  of  si'4,04  per  hundred  valuation,  but  that  if 
you  anticipate   tliat  the   City  will  not  be  pennil-ted  to   oistriUAte   this 
power  al'ter  Januar-y  let,    8o<ie  14  or  15  oente  ;iiu£:t  be   added  to   ttie 
rate.     \o\x  ask  11    >ou  i&y  aiitlcipute  the  reveiiue  from  this  profit  alter 
Janixary  lat»     Also  aiiovild  you  detexiniiie   that  it  sivjuld  )aot  be  anticipa- 
ted, and  tiie  revenue  elaotild  continue  will  jour  tax  rate  be  ix^valid. 

OPINION 

The  first  paratraph  of  Section  73  of  the   CSiarter  readfl 
as  follows: 

"On  or  befor*©   lite  l:tii  day  oi   ^©pto/uber  of  each 
year,    the  board  of  supervisors  by  ordinance   sJiall 
levy  a  tax,    the.  e>-tir!£.'t©d  i  roceede  of  which,   to- 
gether with  the  total  a-ount  ol    receipts  and 
revenues  esti-iatea  to   be  received  frow  all  sources, 

will  be  sufficient  to  meet  all  appropriations  made 

by  the  annual  aj)j>ropriation  ortiinance," 

Therefore,   it  is  Incuaibent  upon  the  board  of  sufB  rvluors 
in  fixing:   tixe  tax  which  will  be  levied  on  real  ejxd  personal  property 
to  anticipate  and  esti,i»te  tlie  revenues  wiiich.  nay  uccime   to   the   City 
frc»a  sources  otlier  tlian  tax^^tion.     To  do  this  you  must  estLmte  the 
revenue  which  will  be  forthcoming  ii:*oja  the  aistribvtion  of  lietdb.  i:iet<day 
tjowor* 

Aa  you  are  aware  the  United  States  District  Court 
iias  :  ranted  an   Injunction  prohibiting;  the    City  f  row  ctmtinuing   its 
present  ?^ethod  of  distributing  tiiis  power.     This  injujiction  will  beccKue 
effective  on  i/ecember  2o,1938.     An  appeal  has  h«on  taken  iroja  the 
decision  of  Jiid^e   TiocUe  and  his   rulin^;,  will  be  reviewed  by   tlie   Circiiit 
Court   of  Ap  .eals.        Jud/  e   *ioche  has  also  reserved  tJie  rirht  to  nodify 
the  Injunction  ux*on  application  by  either  the   City  or  the  United  States 
Govern?  ler  t  • 


•1' 


^ni»T9£oi'9g  WO  i'Xxid  ourBolves  in  this  position  -     An 
appeal  has  boen  taken  and  it  llos  within  the   Circuit  Court  of  Apr-euls 
to  make  an  order  suspandini;    the   Injunction  tintll   the  appeal  is  finally 
detenained.     In  tiy  opinion  there  is  every  reason  to  believe   tl-iat  the 
Coiirt  would  nake  such  an  ox*der,    Tor   the   reason  that   tiie   rovemnent 
will  not  be  btaieiiteni  by  the  enforocient  of  Mib  injunction  and  the 
City  would  be  depri\'eQ  of  a  i-vedt  aciour.t  of  revenue  aiid,   therefor, 
jnore  than  likely  the    Ckjurt  wovild  not  deprive  the   Gity  of  the  revenue 
imtil  the  litljjation  is  finally  uetemlned.     In  all  probability  tiie 
appeal  will  not  bo  detei^nined  until   sotae   tiise  earl;;;   in  tiie   coining 
year.      It   l^e   City   is   Qucceselul  the    matter  is  at  an  end  for  the 
tl.se  being  -     If  tJne  vioverment  prevails  t^iere  are  two   coursos  open 
to  the   <iity  «  one  to  ask  the  Supreme  Court  of  the  united  States  to 
review   the  decision  of  the    Circuit   Court  of  Appeals,     Two,   to  apply 
to  the  i^istrict   Ckmrt  to  extend  the  effective  date  of  the  injxmction 
to  enable   Uxe   City  to  carry  out  any  plans  whldri  it  nay  liave  under  way 
to  en^a^^e  in  the  direct  distribution  of  jjower.      If  our  plans  are  unaer 
way  I  feci  tiiat  such  pei'^iission  will  be  tiven,   but  ol   course  I  can 
i^ive  no  assuraiice  on  this  point. 

ils  I  h&\'e  already  told  the  board  I  am  hopeful  that   the 
Cipcxilt  Court  of  ApiViCals  will  reverse   the  lower   court  and  at   least 
renand  the  case  to  be  retried*     however,  it  is   the  duty  of  the  board 
to  determine   the  probalvility  of  tlxe   continuation  of  tl-K)  iietch  netchy 
i-evenu©  for  tJie  fiill  year.     Should  the  board,    fro:u   tiio  information 
which  I  liave  ^.iven  you,  doter  line  that  there  is  sucsh  a  poesibllity 
it  should  act  acco:'diJ»i,ly  -  il'  it   shtn'ld  dcternine  that  there  it  not 
audi  a  possibility  you  rtust  add   the  additional  bura«i# 

Should  the  board  follow  the  latter  course  and  the 
revenue  sliould  eontixiue  t^rrour^h  the  year  the  additional  a:*5unt  will  not 
invalidate  the  tax  rate,  any  moi^e  than  s^^^ould  the  board  anticipate 
a  certain  amount  of  revenue  from  licenses,   fines  or  ottier  sources 
and  that  revenue  exceeded  the  anticipation.      In  fixing    a  tax  rata 
if  tlie  board  acts   in  ■  ood  faith  and  exercises  its  beat   jud-;^n«'?nt  as 
to   the  anticipated  revenues  to  be  received  the  Court  will  laot  review 
its  decision*      In  eriy  event   the  t  ax  rate  would  not  be  void  and  the 
only  ponalty  would  be  a  refund  of  tlie  excess,   and  whether  tliis  wovild 
happen  is  not  aeteinninod  at  this  ti-.ae* 

Ver:y   truly  yours. 


TO  Fl UAHCaS  C0Mt^Ifrn!3£* 
Board  of  Supervisors 
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AUj-nict      9A        1958  • 

&U3J3CTt      itefuaa   (k>ll*ctor  n««d  not 

i^anove  licfufttt  vtnlevs   Soapenst^ted. 

This  oliic*  10  in  receipt  of  jtour  request  for  an  opiaioa 
at  follovt^t 

"liecently,  wa  wore   Ci/tui'onteu  w   tn  a   caaa  wiierein  the 
owner  of  an  up  rt.iont  house  refused  to  pay  an  inert' use 
in  refuse   coii?;ction  rutoa  oven   tiioxvh  tho  wriount  c.hurr^d 
as   the  inc;*e&8e  vaa  still  below  the  nuxisus  charf^as  bilcw- 
a'wle  under  the  initiative  Ordinance. 

The  refuse  collecting  firm  had  no  tilled  trie  owuer  of   these 
pressiaea  at  least  one  year  rrlor  in  writing  to   the  efiect 
Vnt  a  raise  in  rat©  would  be  effective  on  a  certain  d&te, 
anu  diAring   the  yeur,  notified  him  on  several  dlfferimt 
occaelona  in  writing.       Finally,  his    constant  refusal  to 
pay  the  increased  rate  resxilted  in   th©   refuse   collecting 
firm  refuslnij  to  reeiove  the  refuse  frosa  t^e  prenisea. 

Jlay  we  have  your  advice  to  the  following: 

If  the  person  responsible  lor  refuse  of  miy  -jroitsea   re- 
fuses  to  p&y  teie  anount  derianded  by  a  refuse   coilrtctor 
pi*ovicl«d,   of   course,   this  asiiount    is   a  le^al   clKirt^e   aa 
specified  by  the   Iniatlve  Ordlnarice,   is  the  refuse 
coiipcfeop  within  his  ri  hts  to  refuse   to  remove   the 
refuse  fiK«i  tho  premises?* 

0   V   I  K   I  0  N 

k   careful  examination  of  the  i^an   i-ranciaco  Initiative 
Ordinance  dealing  with  the  collection  and  disposal  of  f;arbaf-;e  and 
I'efuse  dlsulosea  no  naidatoi*y  lancua^:;e  whicia  can  be  construed  to  compel 
a  licensed  collector  to  collect  carbet^e  and  refuse  from  a  producer 
thereof  wltliout  coap^^nsation. 

Section  6  of  the  Ordinance  provides  a  list  of  naxlmifla  rates* 
This  section  also  provides  that  any  -ollection  and  disposal  chiir£:es 
not  specifically  set  forth  in  said  Section  C,  shall  bo  r-jbj^^rt  to 
contract  between  tho  producer  and  a  duly  licensed  rr  ctor.  This 

latter  lanrua,7e  inOict>tes  that  the  collector  is  not  until  sudh 


1^' 


tizae  AS  a  contract  la  anterftd  Into  betvaan  the  i.^oducer  and  hinsalf. 

Tha  coapenaotion  paid  by  a  pvodMcmr  to  a  collactor  la  an 
Intarral  part  of  tholr  contract.     If  no  ciiarEoe   tra  a^'r^^od  upon  there 
can  be  no  contract   in  a   auise  such  aa   the  inutant  one*      'Ihoice   la   notiilng 
In  the  orolnonca  which  sttitaa  tliMt  a  coli&ctor  ssaat  collaet  for  a 
£ivan  chare  a  • 

I. am,   tharafora,   of  tha  opinion  that  the  rafiisa   col'l.'^ctor 
in  thia  Instanca  la  within  hla  rl/hts  In  rafVjslng  to  rauio  ^ge 

und  refuse  froia  tlic  pre^iises  witho\;t  the   compensation  d^r'^;-.  -j  hlni, 

alnco  the  aaount  is  lass  than  tha  aiaaelmtEi  iet  forth  in  Section  6  of 
tha  Orcinanee. 


Youra  very  tnily. 


^^TTTTPUnlii^- 


^^partfiiant  of  rutiXIe  iiaalth^ 
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September  15  1930, 

SUBJECT:   Does  Section  88  of  the  Charter  transfer  the 

shops  and  personnel  asslcnod  thereto,  now  under 
the  Tarlc  Commission,  to  the  Purchaser  of  Supplies? 

Dear  Sir: 

This  will  acloiowledge  receipt  of  your  request  for  an 
opinion  as  to  whether,  under  the  provisions  of  Section  38  of  the 
Cliarter,  the  shops  and  personnel  assicnod  thereto,  now  under  the  Park 
Commission,  are  transferred  to  and  come  under  the  control  of  the 
i'urchaser  of  Supplies? 

OPINION 

Section  88  of  the  Charter  insofar  as  it  applies  to  the 
query  at  hand  provides: 

"He (the  Purchaser  of  Siipplies)  shall  have  charge  of 
central  storerooms  and  warehouses  of  the  City  and 
County.  He  (the  Purchaser  of  Supplies)  shall  also  hjive 
charge  of  a  central  -ara^^e  and  shop  lor  the  repair  of 
city  and  county  eqi^ipment.  All  ^araros  and  shops  hereto- 
fore maintained  by  departments  for  the  construction, 
maintenance,  and  repair  of  departmental  supplies  and 
equipment,  and  the  personnel  assi^-ned  thereto,  excepting 
the  shop  and  personnel  for  fire  alarm,  police  tele^rraph 
and  traffic  signal  manufacture  and  repair  operated "by 
the  department  of  electricity,  are  hereby  transferred  to 
said  central  garage  and  shop. 

Although  the  shops  and  personnel  assigned  thereto  now  under 
oo®  ^°^^^°?;  °^'  *^®  ^^^^  Oomiission,  are  not  by  the  provisions  of  Section 
88  of  the  Charter  particularly  exempted  from  its  provisions,  this 
provision  of  our  Charter  must  be  construed,  insofar  as  this  particular 
query  is  concerned,  with  Section  41  of  our  Charter  which  defines  the 
pov/ers  of  the  Park  Commission  as  follows: 

"The  commissioners  (Park)  shall  have  complete  and 
exclusive  control,  management  and  direction  of  the  Parka 
squares,  avenues,  grounds  and  recreation  centers,  now  or' 
hereafter  placed  under  charce  of  the  commission,  including 
exclusive  ri;;ht  to  erect  and  to  superintend  the  erection 
of  buildin^'^s  and  structures  thereon,  except  as  in  this 
charter  otherwise  provided," 
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That  all  of  a  charter  must  be  constrxied  torether  in 
arriving  at  the  meaning;  of  any  part  of  it,  is  a  well  reco^'nlzed  rule 
of  construction. 

In  the  case  of  liayne  v«  San  Fr'ancisco.  174  Cal,  135,  the 
court  said: 

"All  of  a  charter  Is  to  be  considered  in  arriving 

at  the  meanlnrj  of  any  part  of  It,  wherever  it  appears 

that  the  context  aids  or  controls  such  meaninc. 

And  a£;ain  in  McCjuillen's  Municipal  corporations.  Vol  1,  Section  356, 
pace  883,  we  find  the  text  setting,  forth  the  following  ^.uides  for  the 
construction  of  cliarters : 

"The  scheme  or  fra:niework  of  government  is  to  be 
ascertained  from  all  the  provisions  of  the  charter. 
In  arriving  at  the  intention  of  the  fi-araers  of  the 
charter  the  whole  and  every  part  of  the  instrument 
or  enactr.ont,  must  be  taken  and  compared  together. 
In  brief,  efiect  should  be  £:iven.  If  possible,  to 
every  section,  para£-raph,  sentence,  clause  and  word," 

Thus  we  find  Section  41  of  our  Charter,  with  its  broad  and 
all  inclusive  lan£;\iarG  in  investing  the  Park  Coiinission  with  complete 
^^^  Q^cl^give  control  of  the  parks,  further  liraitlng  the  terms  or 
section  88  o'f  ovir  Qiarter  insofar  as  concerns  the  shop  and  personnel 
asL-icned  thereto  under  the  control  of  the  Park  Comnission, 

You  are,  therefore,  advised  that  b^'-  virtue  of  the  further 
limitation  placed  upon  Section  83  of  our  'Jtiartor  by  Section  41  thereof, 
the  shops  and  personnel  assigned  tnereto  now  under  the  Park  Commission 
remain  with  the  Park  Comialssion  and  are  not  transferred  to  the 
Purchaser  of  Supplies, 
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September  28,  1938, 


SUBJECT:   In  Re,  Pastevirlzation  of 
Certified  Milk. 


Dear  Sir: 


You  liave  advised  i.ie  that  the  Medical  Milk  CoKMlaalon 
has  advised  you  that  It  is  desirous  of  providing  for  the  pasteur- 
ization of  certified  jiiilk  at  tne  place  of  its  production,  and 
thereafter  distributing  said  inllk  in  San  Francisco,   You  ask 
if  such  procedure  v/ill  violate  the  provisions  of  our  present 
Milk  Oruinance.   You  furtiier  state  that,  in  your  opinion, 
the  pasteurization  of  this  particular  grade  of  rallk  will 
render  it  more  wholesome  as  an  article  of  food. 


OPINIOII 


Certified  inllk  is  a  grade  of  market  milk  which  Is 
recognized  both  vmaer  the  provisions  of  our  local  Milk  Orain- 
ance  as  well  as  unaer  the  provisions  of  the  Agricultural  Code. 
(Seo  Section  484.)   While  there  is  a  striking  similarity 
between  the  provisions  of  the  Act  and  the  provisions  of  the 
local  ordinance,  the  latter  is  raore  specific  in  its  terras  on 
the  subject.   However,  each  has  auopted  the  sajiie  definition 
which  is  as  follows: 

"CKKTIFIED  MILK:  Certified  rallk  is  niarkot  milk 
which  conforms  to  the  rules,  regulations,  methods 
and  standards  for  the  production  and  distribution  of 
certified  milk  adopted  by  the  Aiuerlcan  Association 
of  I'ledical  Milk  Coinmisslons  and  must  bear  the  certi- 
fication of  the  Milk  Coiiimission  of  the  San  Francisco 
County  Medical  Socity." 

Both  ordinance  and  code  provisions  give  full  author- 
ity to  tiie  Medical  llllk  Coinmission  to  make  all  necessary  regu- 
lations relative  to  t"i:ie  production  and  narketing  of  this  par- 
ticular grade  of  milk.   The  ordinance  states: 

"Certified  milk  must  be  handled  ana  delivered 
in  sealed  containers,  and  on  ice  within  thirty  hoixrs 
after  its  proauctlon,  and  in  the  manner  directed  by 
said  Milk  Coirunission," 


-innf! .'?*•>  10  rWoS 


XQ    i^vOm'i.Xii 


-2- 


Section  484  of  the  Act  provides: 

"Such  Commission  shall  make  fair  and  uniform 
rules  pertclning  to    certified  i-iilk," 

Thus  we  find  that,   whether  we  rely  upon  the  local 
ordinance  or  on  the  provisions   of  the  Agricultural  Act,    the 
Medical  !.illk  Cowcaission  lias  full  authority  to  regulate   tlie 
production,   pi'ocessing  and  distribution   of  certified  iiillk, 
and  If   tiiat   body,    in  ttie  exercise  of    the   sound  discretion 
with  waich  it  is  vested,   desires  it  loay  pastexjrize   the  milk 
if.    In  its   opinion,    such  process  will  render  it  a  more 
wholesoriie  article  of   food. 

This  brinfjs  us   to   the  remaining  question,    i.e. 
Wliere  must  the  procoaslng   take  place? 

Ti'icre   Is  no  provision   either  in   tlie   ordinance  or 
in  the  Act  whicli  provides  for  the  pasteurization  of  Certified 
Milk.        In  fact,  up   to   tiie  moment   it  iias  not   been  customary 
to  so  process   it.        The  iv^edical  Milk  Commission  has,    by  rule, 
provided  tliat  this  particular  i^rade  of  jiillk  must   be  bottled 
and   sealec  at  its  place  of  production,    ana   that  the  container 
shall  not  be  misealed  until   it  reaches   the   consumer. 

Therefore,   It  would  seem  Inrposslble  to  process   the 
milk  at  any  place  except   at  its  place  of  production,    if  the 
present  rules   of  the  Milk  Copnnission  are   to  remain  In  force. 
The    city,   by  ordinance  or  otherwise,    cannot  cliange   these  rules 
for,   as  I  have  said,   the   production,   hsmdlin^  and  distribution 
of  certified  milk  Is  under  the   jiirisdiction  of   the  :wedlcal 
Milk  CoBmilssion.        Should   the  Co;;-aiai salon,   by  rule,   provide 
for  fne  pasteurization  of   certified  liallk  at  the  place  of  pro- 
duction,   such  a  rule  v/oula  not  be   In  conflict  with  the  pro- 
visions of  the  local  ordinance   for  the  reason  tiaat  tiie  ordinance 
provides   that: 

"All  milk  except   certified  i.iilk  intended  for 
consumption   siiall  be  pasteurized  In  Seui  Francisco,    a  *  " 

You  are   therefore  advised  that   the  Medical  Milk 
Coimnlsslona  have   the   right  to  provide,  by  inile,    for  the 
pasteurization  of   certlfiea  milk  ana   tiia b   it  Is  not  necessary 
that   sucli  pasteurization  should  take   place  within  the  City 
and  Oounty, 

To   the  -  Vevy  truly  yours. 

Director   of  i'ublic  Health. 
Copy   to   - 

Dr.    liandolph  Flood, 

President,  CITY"  AT'lORiJEY. 

Medical  Milk  Coinmissions. 


tanollsuj 
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October  3,  1938, 


SUBJECT:   In  Re,  Orulnanc©  Autliorlzing 
Heads  of  Departiiients  to 
Provide  for  a  five  day  week 
for  Employees,  v/iaen  practicable. 


Dear  Sirs: 

You  have  referred  to  me  an  ordinance  sulanitted  to 
your  Board  for  enactment  wiilch  provides  as  follows: 

"SectlOii  1.  Appointing  officers  shall  so 
arrange  the  hours  of  work  required  each  week  of 
those  employees  In  their  respective  departi.ients 
or  offices  who  are  paid  on  the  basis  of  a  fixed 
monthly  co;upen3ation  tlmt,  as  far  as  possible, 
said  hours  of  work  may  be  co.:pleted  witlriln  five 
days;  provided  such  arran^^ement  shall  cause  no 
aov-iitlonal  expense  to  the  city  and  county  and  no 
curtailment  of  service  to  the  public, 

"Section  2,   when.  In  the  judgment  of  the 
appolatlnj;  officer,  the  arrangement  of  hours  pro- 
vided for  In  SLiCTXON  1,  hereof,  would,  during  any 
period  of  time,  require  additional  expense  or  cur- 
tall  service  In  any  departxaent,  office,  bui-eau  or 
employment,  he  may  sviapend  such  arrangement  in  such 
departiiient,  office,  bureau  or  employment,  during 
such  time,  and  shall  certify  to  the  Civil  Service 
Comiiilsslon  the  reason  for  such  suspension,  and 
shall  post  a  copy  of  such  certificate  in  the  depart- 
ment, office  or  bureau  affected  thereby." 

You  ask  if  your  Board  has  the  power  to  enact  the 
ordinance. 


OPINION . 


Our  Charter  contains  no  provision  which  fixes  the 
hours  of  service  of  its  employees  except  insofar  as  it  reg- 
ulates the  length  of  the  watches  of  the  unlforr.ied  rank  in 
the  lire  Department  (see  Section  36),  as  well  as  the  maximum 
hours  per  day  to  be  served  by  platform  men  on  our  Municipal 
Railway  (see  Section  126),   It  does  provide,  however,  by 
Section  220,  that  all  public  offices  siiall  be  open  for 
business  on  every  day  except  legal  holidays,  from  eight  tiiirty 
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o'clock  A.M.   until  five   o'clock  P.M. 

This  section,   however,    does  not  atteiapt   to  fix   the 
time   that  anj  employee   aimll   render  service  during  the  period. 
As  a  iiiatter  of  fact,    there   are  many  city  departments  v/hich 
keep  open  a  full   twenty- four  hours,    aa,   for   instance,    tlie 
Police  Department,    tiie  Fire  Departiuent,    the  3treet  Cleaning 
Departiuent;      wlille   other  departiiients  find  it  necessary  to 
have   certain  employees  report  before   eight   thirty  o'clock 
to   the   end  that  raatters  uay  be  made  ready  for  those  who 
actually   coriLnence   their  v;ork  at  the   later  hour. 

The   last  paragraph  of  Section  150  provides   that 
"No  officer  or   employee   shall  be  paid  for  a  greater  time 
than  tliat   covered  by  xxis  actual   service. "        Hov/ever,    this 
provision  is  not   an  unsurmoiintable  objection  for  It  appears 
to  be   contemplated   tixat   the  saiae  amount  of    time   is   to   be 
worked  during  the  five  day  week  as  would  be  worked  during 
the  present  five  and  one-lialf  day  week. 

In  other  words,   any  employee  getting  the  benefit  of 
the  five  day  week  would  work  the  aduitional   time  during  the 
five  days. 

The  Board  of   Supervisors,   by  Section   9  of  the  Charter 
is  given  extremely  broad  general  powers,        Uote   the   langugag: 

"The  pov/ers  of  the  city  and  county,   except   the 
powers   reserved  to    the  people,   or  delegated  to   other 
officials,   boards  or  coi.a.assions  by  this  Cliarter  shall 
be  vested  in  the   board  of   supervisors  •;{•  «  ■■'<r  •-■        The 
supervisors   shall  determine   the  ruaxlEium  number  of  each 
class   of   employments   in  each  of   the  various  departments 
and  offices  of   tiie   city  and   county,    and  shall  fix  rates 
and  schedules  of   co;.ipensatlon  tiierefor,    etc.   -i^-  •::■  i>" 

It   tl-ierefore   seems   to  lae   that,    if   tiiere  were  no 
diminution   in  the  hours  of  service  per  week,   your  Board 
could,   by  ordinance,  autnorize  department  heads   to   permit 
that    service   to  be   rendered  within  a  five  day  period,    pro- 
vided,   of   course,    tliat   the  necessary  service  would  at   all 
times  bo  given  to   the  public. 

Very  truly  yours. 


To   the  -  CITY  ATTORNEY 

Board  of   Supervisors. 
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Oct«^)er     5     1958  • 

SUBJsfiCTj     0OO8  Section  l^  of  t  lo  C^utrter 
aut:ioriiie   t\e   rirc'-  nuov  of 
Sup;^lles   to  lad   for 

•rrocts  of  srsona.  In 

tVi*  place  arkd  8t<Mut  of  the  OoxKttiepT 

Dear  Slrt 

Trdm  will  acJcnoWladf^o  receipt  of     our  recivxeat   for  mi  opiixloti 
as  to  ifiiet^.er,   under  the  provlalonB  of  Section  HB  of  the  Ci^arter,  un- 
cal  led  for  eff octs  of  Deceased  persons  are  to  be  aold  by  the  Purehaser 
of  Supplies  in  t  e  ,->lace  and  stead  of  t^e  Coroner* 

O  £  I  M  I  0  » 

Ssetlon  88  of  the  C^tarter  insofar  as  it  is  tlioag<it  to  apoly 
to  t  iS  query  at  >}and  provides  i 

*1?hs  PiJO'C' aaer  of  iiupplies  a  all     avo  av  t  sority 
♦  »  »  <*  to  sell  personal  property  uolon;_^li.C  to  tiio 
City  and  County  on   two  r»ooi.xa6aadatiaan  of  a  dopartiaant 
riead  t/iat  such  articles  are  uifit  for  uae*** 

It   is  to  l>e  noted  t.^t  tiis  provision  of  Section  tk^  of  our 
eharter  conoorna  itself  onl:?  with  the  sale  of  pers<mal  proptirty  (1) 

bsXon^iing  to  t:ie  city  and  oo-.xnty>  and  (i:)   w  ere  a  departutififc    ioad  re- 
cowuMPids   that   t;:e   artio'lfca   are  u-.fit   for  use* 

The  inq^airy  at  ^and  fills  neither  of  these   req\i ireiaents • 
It  does  not   \nv>i  /«   ;5ropprty  of  t).&   city  and  county,   but  rat' er  prop<^rty 
of  a  ;Aqceas-  m*     It  does  not   involve  proiK»rty  jrococii  lendod  by  a 

depart.:ient       u..  ^..^  liifit  for  use  as  tils   iaplies   t'lat   the  property  if 
fit  wcftild  be  used  by  the  City  and  County,   whereas   t)ie  property  hereaider 
consideration  cannot  be  \»aed  by  tlie  City  and  Couiity  uxier  any  ciroiiai- 
stances,   fit  or  unfit*     l^firefore,  clearly,  the  C'narter  provisions  u  dsr 
eonsiderati<m  is  irmpplicable  to  Uve  inquiry  at  imnd* 

TjiminG  then  to  section  4146a  of  the  Political  Code  of  ti» 
State  of  (Jallfomia  w  ez^ln  t)je  duties  of  tlie  Coxnmar  are  set  forth  in 
oosmectlon'^wltirx  tlM  sale  of  uncalled  for  effects  of  deceased  persons, 
we  find  the  saaw  providing;  as  follows,   to->iiriti 

"If  within  tjiirty  days  after  an  inquest  up<m  a 
dead  body  no  le.^al  repi'esentatlve  of  such  dec«Klent 
si  i-all  imve  de  j&iwied  froa  the  ccw<mer  or  any  justice 
of  t  \e  peace  acting',  as  coroner  the  property  fou>id 
upon  t>»e  person  of  tlie  decedent,   the  coroner  or 
jvistico  of  ti.o  peace  actin>^  as  coz*onor  s  dll  sell 
suoh  property  at  public  auction  upon  raasonaiile 
publio  notice,   and  uuot   iiUAediately  t  ereaih^or 
deliver  t  e  ^jroceods 
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of  suc>i  atxle  to  tho  trocuiiirer,  w^\o  shall  place  the 
MUH»  to  tiie  ex*edit  of  the  county,   in  tiio  sane  xaanner 
as  proscribed  in  section  four  tiiousancl  one  hundred 
fifteen  of  this  code." 

It  l3  to  be  noted  t2iat  tho  Coroner  la  authorized  ar^  oja- 
povered  to  oonduot  suoh  sale*     As  has  boon  ixereli^efore  noted  Seotlon 
88  of  our  cliarter  in  no  wa^  a/focts  tlie  probleia  at  }^and,  wiilch  must 
then  be  governed  by  oectlai  4146a  of  tl\e  ?oIii;loal  Code> 

You  are  therefore  advised  tliat  tho  provlsiona  of  Oectlon 
88  of  our  cliartor  do  not  authorize  ti«  ihircliaaer  of  .'Juppllea  to  sell 
the  uncalled  for  effeoto  of  .deceased  pc^rsons;   tliat  section  4146a  of 
tae  FoLltical  code,  wldch  controls,  xuuler  all  tlia  present  circtuoa buncos 
in  tills  tiiatter,   vests  the  uox'oaior  with  tiils  auti:iorlty. 

Heepeetfully, 


ci^  h^m-mwi 


To  -  Purohasor  of  SupiiUes 
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October  4,    193C, 

SUliJi'.GTi        Siaploy»»a  Working  for  Weter  i  ©purtiaent 
Out slue   the  City  and  County  have 
Fiesidential   )>iu&lific&tioriS   to   Pux'ticipate 
In  Civil  Service  IjirnxUiRtlon , 

Qeiitlea:en: 

*^  *  i-^vi.    Ui^viijv^  .-to   tluit  an   t3Atu.il. _atictti  Tor  u.t;    ^^utiition  of 
aupei'int.encis.'xt  oi'  Alaioeua  I>i virion  o£  Hie  LieLti  Iranclaco   Uater  lepart- 
ment  is  Gl;oat  to   be  held  anu   t2ie    qiiestion  arises  ae   to  whether  employees 
who  wei'o,   at   the   tiu©  of    Lhe  acquisition   ox'  the  Jipring  Valloy  properties, 
bl&nketed  in  to  tue  pualtioris  wnlch  ti.ey  helti  unuor  tue  iippin<5  Valley 
Water  Cor:pany,    are  et> titles   to   parlicj.j.f/ to   in  the   e:<.&i:tiuotiou,    irres- 
pective or   tiieir  resiaential  qaalif ications.        I  unuerstand  tb>it,  at 
the  time   tue  city  ucq  tired  t.it*  pj>.>pertiee  of  the  3prinfi  Viiiley  Cojapany, 
tii©  ©laployees   in  qaeation  ?/ere  perforsuinr   services  out£iv.<.e  of   tue 
City  and  County  ol  iian  i-'ranclsco   &xii3    resiced  outside  of    the   city  and 
were  not,  at  that  time,  anc  are  not  now  residents  of  i»an  hrancisco, 

I  furtiier  understa/ui  timt  it  is   the  desire  of  your  Tepartment, 
as  well  as    »lm   dai;iro  ol'  u&  vivll  oervlco  Co  ralosion,   if  it  can  be 
done,  to  permit  these  non-i'esidents  to  participate  in  ttiis  exaniinetion 
but   tiAat,ln  view  of  U:&  p^^.Jv:. sioiiS  of  lioctlon  V  of   the  O/iarter,    there 
is   aoja©  doubt  as  to  tiaeir  rif^t   to  participate  in  the  oxattlnation  by 
reason  of  t.  rule  of   tbe   Civil  ;.'&rvice  vor.ndoEion  ana  also   awi-ie  aoubt 
as  to  their  rlc-ht  to   accept  tue  position  if   tu&y  aiiould  qualify  for 
it. 

l2i  vie«r  of  the  X'act  th&t  tl^  noi>> residents   to  whom  reference 
lo     .ciue   coaie   into  the   eity*s  employ  oji  Inarch  Z,   1950,   by  virtue  of  a 
blanketirxQ-in  process,    it    is  iiecessary   to    ajicei-tain   yi«    terms  of   the 
Ci*arter  whicii  reco{;;nizcd  tlieiii  as  eaploj-eeB  of  tl:e  iiauiici polity  for  t;ie 
first  tl:.ie«        3ulx<ivi£lon  h,   ^ectior*.  11,   Article  Xiii  of   the  C-mrter, 
in  effect  until  Jaiioary  8,   1932,  provided  as  followot 

'*3ubdL vision  ii.        Persons   employed  in  the  operatlatj 
service  of   any  public  utility  heretofore  or  hereafter 
acqtilrod  by  ttie  City  and  County,  and  not  exempted  by   tiiis 
^.       article   fi-Oi.^  its  provlsious,   vruo  have  bet-n  so  eiiiployew.  in 
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tiieir  respective  positlonjs  or  Bsalsnments,  wherever  located, 
for  not  less   ti*an  one  yeia*  prior  to   such,  acqulijltioa,  shall 
coiitiziue  in  their  positions  or  employments,  uixx  shall  te 
entitled  to  the  'bonofits  of   this   article;   •*  ■:-  ■»,' 


n 


Insofar  as  Subdivision  A,   of  oaici  Section  11,  exempted 
•persons  employed  on  public  viorks  outside  the  City  end  County"   fror.i 
the  provisions  of  Article  XIII  of   tiie  Cijarter  then  in  effect,    tiie 
employees  working  in  the  operating  service  of   tne  utility  outside 
the   limits  of   Mie  nuixicipallty  were  not   conoiaerec  as   civil  service 
employees  but  were  coxitiniied  in  their   i>ositions  or  onployiaents  by 
virtue  of  the  aforementioned  Subdivision  b,   and  were   ';iven  all  of  the 
benefits  of   tb.e  article   on  civil   service   contained  in   Uie  oil    Oiarter, 

Therefore,  whatever  rirhts  tiiese  employees  obtained  una.©r 
the  oil  Cijarter  were  continued  under  the  present  Ciiarter,  for  it  is 
written: 

"fhe  civil  aervf.ee  rights,  acq.ared  by  persons  under 
the  provisions  of  tr. e  chai-ter  supersedeu  by  this  ch-arter, 
sViall   continue  by  tMs  ciiarter," 

Under  the  old  Charter  tue  ©aployees  wlio   caiae   to  \is  from  the 
Spring  Velley  Water  Company  were  given  all   the  rights  provided  for 
all  eiapiayces  unuer  the  civil  service  provisions  of  ttie  then  existing 
Ciiarter,        One   of  triese  rights  was  tue  ri£;ht   to  advance   t/ieroselves  in 
the   service.        Unless   the   lan-jUa^^e  of  tlve  new  CiiSrter  provides  other- 
wise  tliis  ri^ht  imist  continue*        I  find  no   such  language.        Section  7 
of  the  Ciriarter  deals  witli  residence  and  with  non- residence.       Tliis, 
however,   is   a   -;onBiviil  proviaicri.        Tiie  provision  iiiaintainius  all 
civil  service  riGiits  to   those  who  were  in  the  e.^ploy  of  t>ie  city  at 
tiie  tiiue  t.ie   aew  Cloarter  becane  effective  is  a  special  provisi^on 
(xiyCL  authority  is  not  necessary  to  laaintain   the  proposition  that  a 
si>ecial  provision  Eiuat   ^^revail  over  a  general  one. 

Tlierefore,    If  a  non-resident  ©laployoe  wiio  was  blanketed  in 
to   ti^ie  service  of  the  City  end  County  uncier  the  ajaenditicnt  of  li!50, 
had  tiie    ri£;ht  to   hold  a  position   located  outside   the  City  and  County, 
he  still  has  tlxat  ri£;ht  as  well   as   trie  right  to  participate  In  an 
examination  for  a  different  position   also  located  outsiue  of   tiie  City 
and   County. 

You  are  therefore  a;-, vised  that   in  my  opinion  those  non- 
x^aident  owplovees  of   tiie   dpriiiG  Valley  Vjater  Cor.,pany  who   carae   into 
the  service  of  tlie  city  when  we  took  over  the  properties  of   t^iat 
co.apany  sliould  be  penult  ted   to   participate   in  the  exmrilnation  iaention«d 
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irreapeetlve  or  resldttutlal  qualifications  when  the  position  for  which 
tiie  examination  is  being  held  is  located  outside  the  City  and  County. 


Yours  very  truly, 

CITY  AT'i'OKl^EY, 


To   tl-e   - 

Fublic  Utilities  Concalssion. 


C.C.    to   Civil   Service  Coniwiasion 
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October  14,  1936, 


8UBJ}.CTi      In  Re,  l;i  -ht  of  lour  iiu|JcrviBora 
to   H&v«   i^x->ii.teu  at  ti:^e  l;jcpen0« 
of  the  City  printea  Arguments  in 
Favor  of   the  i1«o  positions  Sub-ait  ted 
and  to   Cause   the  Registrar  to  i^ncloee 
said  Argxiinente  v/ith  Seuple  Ballots, 


DMur  31ri 

follows t 


1  au  in  receipt  of   your  co  jamxication  reading  mm 


"iou  ere  respectfully  requested  to  ecvise  the 
&oaro  of  Suporvisox*e  as  to  the  le^^ality  oi    the  suction 

jaaae  and  c«rriea  in  the  i>oarcl  of  vJupervisora,   Ivlouciay, 
October  10,   ISSC,  euthorissing  iiupervlsor  MbX  to  write 
an  argviaent  in  favor  of  i^i»o positions  Ijoa,  4  fcnd  5  on 
tlio  i.ovcnber  Ballot,  reg&rdi.ig  tiie  purchase  of  the 
properties  of  tii©  iiarket  street  Ke.ilway  Co.       A 
siailar  arjjuraeat  to  be  prepared  Isy  *ianat-er  of  Utilities, 
Coiiiil,   sjriti  both  Mfiileci  to  the  electors  wit«i   t^^e 
official  sfcuapl©  ballots.        Prlntiji^;  anc.  alstr'  t.-utlon 
of  aaia  arsunents  to  be  at  t/ie  expense  of  the  C^ty." 

With  the  above  corafumicatlon  you  enclose<S  a 
Declcrat  on  of  Policy  submitted  to  the  electors  by  five  nembers 
of   tlie  £oard  of  Supervisors.       Tlio  declaration  of  lollcy  reacs 
•8  follows t 

"The   uncersif.ueG  i^einbers  of  tlie  i^arC  of 
Supervisors  hereby  suteilt  to   Mno  electors  of  tl^e  City 
and  County  of   San  irariciaco,   at  a  general  election 
to  be  held  on  lioveBdaer  G,   195£i,    the  following  declar- 
ation of  Policy! 

*IiL30A^V},I',   That  tliC  board  cf  Supcrvlsv/rs  o£    tiie 
City  and  Court;;  of  Son  l-'ran Cisco  shoulu  take  the  necess- 
ary proceedings   to  subttit,  ana  subiait  to  tlie  electors 
of  tiie  City  aiid  t»oui  ty  oi'  i>an  iraj-claco  ut  tiic  ettrlieat 
possible  date   tJie  following  propositi o. 38 s 

"1.     Trie  proposition  to   issue  general  obligation 
borida  in  ttio   sun  of  i 5,000,000  for  Uic  pui^pose  of 


JoJo« 
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purchaaia^  th©  operatiini*  properties  of  tlie  -iarket 
street  i?a'  IwRy  nrheiacvor  the  s'i;>e  ofim   be  purchased  for 
a  I  RLjoiint  not  exceecli^g  said  sum,   or  Tor  airch  leaser 
a':;ount  fts  aay  be  sgroe£  upon  betwoen  the  rGpreaentatlvea 
of  the  Cit7  A*^  ^^  aaid  M&rket  street  HkIIvb^  Co^any^ 

•2,     Tiie  proposition  t :   issue  (general  obligation 
b-^nda  In   tiie  sxua  of   ,9,000,000  to  ncq^iirc  pasfien^'cr 
t3us«a  anc   t.'ie  nec©3sar;r  Si.upa  arid  eq^ipaeiit  ts>  cur©  for 
a«dd  t^aeo,   said  Ixises   to  be  used  in  coMinectlon  with  the 
properties   of   tlie  W^rket    street  TirAlvrxy  should   the   SRiie 
b«  acq  Ircd,  or  indepenttent  thereof,   and  aa  an  adjunct 
of   the  F^unlcipal  Railway, 

♦•Dated*      October  6th,   1936, 


I  owey  Mead 

John  M,  Rat to 

Adolph  tJlil 

I'red  it. 

visors. 


Yanxr  question,  therefore,  isj     Can  tJte  City  be  coa- 
polled  to  pay  the  cost  of  pri":tir^;t  arg^umonta  in  favor  of  tlae 
policy    «-.t1  >r.od   In   the  reclr  ration? 


Ci'IlXIOK. 


Section  179  of   t.e  Ciiarter  provicest 

"Any  declaratioii  of  policy  smy  be  submitted  to  the 
electors  in  the  ti&tux&T  provided  for  tli©  subedsolon  of 
ordlnancesi   »  »    ^  « 

"Any  ordinanr«>  u   ^^^    <  .«   «    -rvlaora  are  eu^powerod 
to  pass  riay  be  sul  cture  b;   r  i^.ujurlty 

of  the  board,   at  u     ,.,.......  *^^^.,....  or  at  a  special 

election  cullec,  for  tliat  ptirix^se,   <t  »  »  f*  Any  such 
ordinance  laay  be  proposed  by  ono-third  of  the  aupei^ioors 
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or  by  the  mayor,  ana  waon  so  proposed  shall  be  subniitted 
to    tiie  electors  at  the  next  oucceedlrit;  g6"«i^*i1  election." 

Secti«ai   185  of  the  Oairter  proviclest 

ir  the  proposition  be  subtrdtted  to   tlie  registered 
voters  upon  an  initiative,  refcrendim  or  recall  potlMon, 
the  persons  filing  said  jjetitlon  shall  liavo  tue  rl{;iit  to 
present  to  the  registrar  at  any  time  twenty- five  aays 
prior  to   said  election,   copies  of  :<rinte<?.  arcur.ents 
favoring  their  petition,  ^>  <>■»»,        If  said  proposition 
be  submittotl  by  the  irieiyor  or  by  tiie  boaiH.1   of   aupervisors, 
or  by  one- third  of  the  board  of  supervisors,   they  shall 
have  a  similar  ri£;ht  to  present  copies  of  pi'lnted 
arcuments  •  " 

Pursiiant  to   the  foregoing  langua{»e,  undoubtedly  tlie 
supervisors  who   submitted  tlie  declaration  of  policy  have  the 
right  to  present  printed  arcu^teats   in  fsvor  of  their  px*oposi- 
tloii  and  wisen  so   presentee   twenty-flvo  days  prior  to  the 
©lection  it  is  tlio  duty  ol'  tlie  Hei^istrar  to  eticlor-e   the  ar^u- 
Kient  with  the  sample  ballot.       A  like  privllei^e  Is  ;:lven  to 
any  person,   coi.imlttoe  or  organization  tu  sabnit  ar^-unents  in 
opposition  to    the  inoasure  and  #.en  presented  tv/enty-five  days 
prior   to   the  election  the  Ive£;iatrar  imst  enclose  tlie  opposi- 
tion ar^uiicnts  with  iiia   sample  ballots. 

This  ri/jht  granted  to  either  the  proponents  cr    the 
opponents  of  the  nicasure  does  not  ,~lve  the  rl;;ht  to  either 
to  liave  the  ar^^uments  prepared  or  printed  at  the  expense  of 
the  City,        It  is  scorcely  Cs^ncolvable   timt   the  ^-ayor,   frr 
instance,   or  even  four  nembers  of   the  Bo  art!  of  Supervisors, 
ean  autxait  any  ordinance  or  proposition  to   the  people  anu 
then  coi.pol   the  pexjple    to  pay  for  an  ariouaent   to   auppoi't   their 
views, 

A  rath-cr  similar  quest ioii    ccuti©  before  the  fmurerao 
t^ourt  in  1927  when  the  Public  Service  Coataission  of  Loa  An^;eles 
attempted  to  use  public  i\and8   to  advocate   the  pa8sa;;;e  of  a  bond 
issue   to  extend  its  rr.unicipally  owned  electrical  distribution 
system,        Th*    Coiirv' ssion  approved  tl>o  expendit\ire  of  t:ie  funds 
for  the  proposition  laentionoa  and  a  taxpayer  broxiglit  an  action 
to   compel  t}^e  Coru.-iiasion  to  niake  good   the   expenditure   to   the 
city.        The   case  was   tried  by  tlie  tJuperior  CJourt  of  Los   Auf^olcs 
and  appeal  was   taken  to  tiie  ;:>upreiiie  Court  of  the  State.        In 
disposing  of  the  i>^tter  faa  Court  saldi 
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"It  la  alles;*(i  in  the  cor  plaint ,   aaci  not  denied 
by  apyellanta,    that  oaid  funds  were  'or  the  pur- 
pose axid  with  tue  1  itent  ol  Inilue  e   voters  oi' 
Bald  city   tc.  vote   in   fnv  r          -=aia   l./a    ^ssue.   ^  *r  *t 

**Kr  4^  «(-the  power  coiu  .  nv  >.   Ue  olaimed  for  said 
boerd  to  expend  aaoii  public  money  iix  (xa  enueavor  to 
Induce   tne  electors  of    said  city  to    voto   in  favor  of  a 
bond   laauo,    the  in-oceccls   of  which  were   to   be   used  to 
extend  the  public  utilit/  ayetem  un<-  er  ita  charoc* 
«  i>  •«■  »  It  must  be   concedod    that   the  electors  of  said 
city  opposinc  said  bond   issue  hud.  an  c~      '    -        "^    '     . 
and   interest  in,    tie  funda  In  saia   pov.  .,e 

who   favored  said  bonca.        To  use  ar'^  o 

advocate   the  adoption  of  a  propoait  ;.u©d 

try  a  lar^e  number  of  the  eloctura  wc;  .j.(    <iariii 
urJ'air  aiiti  unjust  to  the  rights  of   the  said  1  ed 

o'       '.    ••8   and   the  action  of  tiie   Ujard  of  Public      eivice 
loners   iia  so   doiiig  caiinot   oo    aatta.  .';oc  ui'iieas 
er  to  tio  so  is   given  to  said  board  in  clear  and 
^keabla    lancuH,,e,"  Mines  v.  Del  Vallei201  Gal.   273, 

While    our  Charter,    as  I  liave  already  a  aid,   givea  the 
right   to  the  proponents  of  a  measure  to  eauae  arGunents  to  be 
aent  to   tt^e  electoira,    there   is  nothing   in  the  Charter  which 
provides   that  these   ar^^nents  mast  be   paid  for  by  the  City. 
The  privilei.:e  of  ixaviiig  an   arcuniont  enclosed  with  tlie   aanple 
ballot  does  not  neceaaarily  carry  with  it   the  right  to   conpel 
the  City  to   pay  for  it» 

Tlicro    is  only  one   instance  arising  under  Section  IBS 
of    ti  e  c:  :     L        wher#  the  eJriarge  of  prlriting  the  argument  aiay 
be  rriade   ^  e   against   trie  City  ana   that  is   when  the  cioard 

of  3'  -0,    itself,   by  a  majority  vote  aubmlta   the  propo- 

•itl':  r*  pocple.        Arguaent  is   iit.t    necessary   to   s>iow  tiiat 

tiiere  it  o   vast  difference  between  what  the  Incilviuual  mayor 
or  four  intlivicual  Hembers  of  the  boafd  of  flupervlsora  may  do 
and  what   the   i5oarc:  itself  .'iiay  do»        Tue  Charter  glvea   the  board, 
itaelf ,    tl^jc   riL-ht   to   aubinlt   an   argument   ana   if  the  argument   la 
thf   argument  oi    Uie  hoard,    taia   privilece   carriea  with  it   the 
right   to   liave   the  arf^nunent  paid  for  out   of  public  funda  where 
there   is  no  otlier  way  tlvit  ti.e  hoard,    in  its  official   capacity, 
can  provide  for  the  payment  of  the  argument^ 


bloc 
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Ho««Ter,   as   I   hiav*  Alr«culy  said,   I   cannot   «•#   that 

tola  rl^iit  also 

r  or  to  iauivi.       "^^        '.ibari 

ojT  Va»  l)ocrU  oX 

./,   in  their  i..                 i 

eapaeltiaa,   . 

^iciiTUD,        1     -:'               tiiO    ^.. redoing 

you  are  advl 

.•Oiononta                         .q  mentioned 

oeasure  have 

.   to  expf     "                        "J.B  for  the 

printing  of   :  . 

favor                                ,  nor  haa  the 

Pdbllc  Ltillticc   Lc 

-:   or  ar                         _c^pal  Loay  tlie 

rlcht  to  subnlt  on 

i,ul  t.  .                -    .r  tiie  City,  In 

opposJLtiori  to  t; 

. 

Very  triily  your  a. 


"cTTTT. 


Tq  the 

Blcrk  of   the  a^oatC 


■visoro. 


CO  -  Manager  of  Utilities 
Supervisor  Adolph  Uhl 
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OetotHjr  18,    19:«i< 


imjJMIfff    Waff%tj9m  *f  li«ftltii  Scrrioe  S^atea 
tkrm  not  KffipIoy««ft  of  the  City  «nd 

County  Oi    S&n   iT&ncisco  anc,    tlierefoi^ , 
&r«  not  «ntitlo<d  to  mmab^vBlAp  in 
hetire£ient  Systexa* 


Ger.tloswnt 

You  have  recently  ree«ived  fr^xa  tb«  Health  Service 
Bo&2*d  a  «OT»amieation  reacilr^g  &»  followsi 

"There  ure  fo-or   'pei'saanent*  «tiiplo;c««  in  the 
lle&lth  Service  QjBteia.  ofi'ice*       Irte  systeza  Iiaa  been 
deeXfired  bj    ttxe  "upi'ecie  Court  tc  t«  an  inteijral  part 
of  ti^  city  govexnv^ent  •  as  iisuth  ee  for  inetanoe  ae 
the  Betiremeni  S^ a tarn* 

"Tliese  eaployeea  should-      -  -     --  ■■  ^-^-erra  ci    t^e 
Petire^4jnt  &7ates«       iTcaun.  ;  ^arvlce 

Syatea  iffiuat  pay  tii©  city's  ^^.i  -■.;  .^^i.,  u.    u,*=ibutlon3« 

"May  these  e--!     -  -a  luw  be  put  in  the  Ketire* 
atant   System  vu»ler  Inance  aa  It  now  exlatst 

If  any  asieiidiaent  iu  ret.%  ed  wliat  sltould  it  bef 

*'If  any  reaolutlon  or  action  of  the  i^ealth 
Service  Loarci  in  regard  tu  allocatiiig  funda  ia 
necessary^  pleaae  advise  sa»«" 

ar)4,  becauae  of  it,  reqxieat  my  opinion  w^ietjier  the  e-rpiuveea 
of   tii«  said  Health  Service  Boarti  are  eli^^ible   to  ?;.e:;tf>rr>    Ip 
in  the  San  iF^rtinciaiio  City  auu  Coxinty  k«^luyeea*    Ketireneat 
Syaten. 


OPIHIOfi. 


the   Ian£rua^:e  of  tlie  C Starter  of  the  City  niCL  Coua^ 
of  t>a^i  Francisco,  i  csaed  in  3cctiona  1£>6  to  17£,  >«ke 

it  plain  Uifit  the  t  uion  ozxU  acilniatratlou  of  the 

Kt^tirenent  Syatea  arc  v.  cfl'icere  mna  ei3i|>loyeea  of  tlue  City 
and  County  of  San  Francisco,  wiilch  peraons  are  divideti  into 
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8«9ttrta»i^,   tii»  ■■■^■Pi  f  lii*  ilr«  Dtfrtaftent,  and  aiseella;!- 
•ous  ofllcftrs  end  e^plojees  ol!'   ta«  Gmnielvailty« 

8#etlon  1£Q,  In  tlie  opeulni^  pia>iigraph,  at&teat 

"In  ora«r  to  c  >utiaue  In  force,  with  Gaouifiea- 
tlons  &s  ftp«e  set  forth  In  tills  ciiarter,  prtovialuxi* 
alre&u;r  Gxl»tiag  fcx'  rctire»out  &m  death  benerits 

.re»ent 

6,  ;  or  tm  arateia,  is  iiereb;-  or-esitecL.  *■»«■" 

S«ctloa  X&S  prwTldost 

"OlTicerr,  euc  »8a>Xo3'e»a  of  trit  city  ;  .tj, 

«^tc«pt' KOijibora  o'r  t;."©  pollc©  and  Tire  dep;..  /, 

shall  lecoiae  ptOJ>ib©r8  of  t'le  retireraent  sya  ct 

Oiiiy  to  tiie  rollowlng  proviaiona,   la  a^itiit-^^  i   u>j    u«.c 
proviaiona   contalirkoa  In  sectiuris   15S   to   164  of  t;\ila 
c>Aai'tor,  ^t.i  incluaivai 

"(«)   Ttm  ayatoa  shall   toe  appllr  -^      -    -     -*•   "--9^ 
d«part<sont8,  "buraaua,   or  clasaea  o-  '-SUSSM, 

Of_j_  _'     "  '  ^^    '■        ^  ■•  ''ity^    I.. ci-AvU. '!-,';    ^  oa/i 

i-ri'  rt-ieiVij,    ks   iiie    .,  -■■  >  ;  .      .  :     nhall 

aeU       ....  ,         .    - 

'..■^'   ;:lve»  a  u«fi  i.  -«   .  w  ,u«i-r.  ..tp 

la  both  '.  lire  capa;  .;,   It   v:°«a  wl  tliout 

•s^'*'  \.  wo-w/aea  of  tiitj   .»v;l..x»,.i  o«.-rvlca  xx^arii  do  not 

q  -jn  wltiiia  aitia&r  o:?   ti.o  two  indlcfetad 

Tfie   rr   -  •  '  -  :  problam  tlien  to  b«  awived  la  whatlier 
t^  af(jresala  e  :]  lu  Vvjsi  -icaltii  3arvlca  Board  ara  within 

^«  aocmlit^;  of   k...^  ^■.j.^a.s^  ^'oxTloera  and  «a|»loy««s  of  tha  City 

anu  Coui^ity  of  ^m\  j  ra:iC.aco''« 

In  vlav  of  the  facta  tiiat  ti;e  tiaalth  Serylca  loard 

la  en  entlfc:-  '  '.-*:''  -^  •- a  city  or  county  c^epartient  in 

thtit   Ita  ii«  a^'/.t  lato    s^oing  by  aii  elfcotlon  by 

a  aeleeted  fct-^y  r-t  '  "■^;'     Txiaiiea  rroa  tl;a  public 

generaXXyi      ti^it  t  -  «   rxjnd  rilec  b^/   Vcie  t-^ribera 

of  tilt  Boarc.      :   -:^l..'   uui.  -yi    .>i-..vu/„e  rtther  than  public  fundat 

that  "the  ttc  c    3f  U»  hefiit-.  service  s:-yttnii  shull  i.tive  and 
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poss«ss  tto  clfilm  or  recour««  agal;  at  any  ol'   th«  fixnus  of  tho 
■anlclpf-iity"   by  virtue  of   the  operation  of  any  plan  acoptod 
by  tii«  iiioard  but  are   llzait«€i   solely  to   l^e  fu  us  of  the 
•ystwAj     that  "all  expe  ises  of   ti.e   system  s:  all   le  tuTrte 

•xr'^  '-'"f'T-  *•   --    •'-•      a  of   Lie   systea  and  tlxe   city  v.nC  c.  icit;!^ 

c_  -. x'   c.. . .  tr  1  l/ia t e , ^rur*gi^.  In  any     lU-uier  for 

t   I      ;  ;. v-6    ..■*    i^    ».;   iijateia   ;      tiiftt    t   '    "■    ■  "o   ahall   i.five  power 

*t  lat  a  secretai*7  ar^c,   otl.er  eii:_  j,   wiio  aliall  liold 

oiilcte  wt  tiie   pleasure  <.'!'  tlje  board,   t.;^.    «,..   fix  tkeir  reapoct- 
Ive  cOiipeaautiw  .s",   it  is  liiy  oj>inio2i  tiiSt  tUe  e-.ployees  are 
neither  offlcere  or  ©)aplc.-e«s  of   t)ie  said  city  tuiu  county,   but 
are  ttye  e2sploy»ea  of  a  quasi  public  bo<ly. 

It  pppears  to  ioe  that  ti^  foregoing  conclusion  i» 
st-    -"•■'■    by  a   ci^ sici«i-atior4  of  ty»  dictates  o£  Seetion  164 
o.  -er,    to   U.e  effect   tiifet  t>ie   city  "sri&ll  corti'lbute 

joj^.5^,Y  w;.L.ii  the      '  -  crs  of   t':i€  retirexaent  systea  to  z^et  t}a© 
liatiiities  ace:  icer  tae  svstea  (r«.tiren©nt)  because  of 

service  reiiuereu    v..,    ^    tr  city  aiid  county  by  yera-^riS  after 
beeoasing  ^aeubers  of  the  systexa*"        In  the  iirst  place,   tl^e 
city,  by  virtue  of  the  teras  of  section  172.1,   is  preclude*! 
trcra.  eoatributlrij;  jointly  with  tlas   eiaployees  of    t  ve   ..ealth 
Service  l^ard,  and,   secor^ly,   tlio   service  rer^dered  by  suclt. 
persons  is  for  the    -ealta  iservice  loaru  afid  not   Tor  the  61  ty 
and  COi^inty  of  San  l-z^uricisco. 

The   St"- —  ■'-.    '       -  ,e  quotation  taken  froxii  tix©  letter 
addressed  to  yo  ;j>ervice  '^Hinx-dg   tliat  the  Health 

SeiMTlce  Systea  ";jsua   ...ucii  v.  uc Alfred  \tj  tk^a  Supreae  Court  to  be 
an  integral  part  of   Uie   cit;;^  4';av6r/naont  -  as  lauch  so  for  lustance 
as    «ise  Ketire^s^rit   Systeia",    is  rtot  siiataineti   b^   t;io  Isrsgua^re 
tued  by  the   indicated  appoil&te   court  in  its  decision  Li  tlio 
Butterwor^,  et  al,  vs.   Boyd,  et  al.,   reported  in  Volume  06, 
Califarria  r-eciaioris,   at  parjo  35a. 

The  court  decided  tl^t  t^^te  city  bad  tlie  authority, 
withiii  tli©  5       "^       .1  affairs  theory,   to  provide  for  a  plan 
such  as   t^ie  -ei'vice  i>.6tex;i,   auu  used  t^e   following 

expression,   ia^   -t^^e  344,   in  reca^^^nisix^g  tijkiit  poweri 

"If  a  pension  or  retireBMH'it  system,   cr     -  --*  aion 
for  sidi  leave  pa^aents  at  tlxe  expense  o:.  ^ici- 

p&llty  ie  wit^iln  *.:    -    — -licipal  power,    tiic  p.cv.«?-.u  plan, 
eontii'ely  self  •sup  ^  ^  aiid  iuavini^  a   toriduncy  w> 

decrease  sicknees  ^iAc;  xeasen  the  expense  of  sick  leave 
SRist  equally  be  so." 


Jfc 
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^•MmW  or  ti;e   linit«tl(»ris  placed  In  the  organic 
law  ecancMpninjBT  ^flilifieationa  for    iesiiberalii :    '^   ■■.e  HefclrejJtBnt 

SyBtem,   I  aai  c  oistrfeiiieti   to  rule   ti.at  the  c   ,  s  la  tbe 

i^^r^'-i,     .,rrtM,...   iWateaa  are  not  entltle<i  to  l..t.    ^.s.ieflta  or  ouch 
I.(  en  oecauao  fiie^r  are  not  eaplo^fiea  of  fc.e  City 

u..^.    -v,,.  .  »,^  '■  :    !''rftriCi6co,   tknd  you  ai'-e    r      -..■<,'■--«■, 


— 6iT^  k^mmr 


To  the  - 
Ketlraswnt  boa -c« 


#6 
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October  26,    13S0« 

Dear  Slrat 

•Jhla  of  flee  Is  In  receipt  of  your  request  for  an 
opinion  as  follows  J 


*■},©  enclcae  herewith  ."■:'m-«ftrv.;,.,i»"p«  f---r.-  ■!-.■•■,« 
DlvtsXiir.  of  InaiiTR-nc©,   al 

f-  ros.,   fcr  .' 

L^  - -..w ..  .> ,    .-  .--    ..Ino   the  den..,.*     ..     *,,.v  v^-/ia  of 

llowarc  A.   *!©-wpc-r',,   liarrj  T.   Flee  n.n-  --r   F. 

Fl«Kir;i^  for  lic«r.aes  &8  eollcltors  i\...  .;^«>nou|^ 

■ti.«   snlci  solicitors  fror.  tl!T«  to  tittse  visit 
tlie  City  Prison  with  releasRS  for  pr'.-r  —^h  jaade 
l>7  the  Bend  anc  "Jfarrent  Clerk,   eriU  e  cireuEj- 

stance  3  of   the  said  applications    ■'■-        .  -  -La  being 
denied  \x^   the  s»id  division  or  ;  o,   X  «fOuld 

llit»  to  he  advisee  ae  to  waetV^i  wx    ..v  >.   *    '"  ^©p&rt* 
Rent  cou.Ic  l«i;all7  prevent  eny  of  the   n  i 

I-jonc  Brokers  or  ti;;©ir  sol'"'''   r-      ''--  ■     --.tj.v^;.^.  tlie 
City  I'rlsjn  in  fchJLs  or  &*  ,  ';y.       Kindly 

2^t'J.CTi  the  oncloaed  cor^eo.-^v  ..t  .*-v.   >.;.t>  :  your  opinion 
AS  soon  &»  possible,'* 

1  call  TOiir  attention  to  the  following  Section  of 
the  Insuraxxe  Coue  of  California > 

"See,   loS0,42.        Acts   c        —       ■■  -Hi:' 

Ever:f  persca  W3ic;  writes  or  f"  F 

V,  .J  iio,  or  «'..iO   ■-  '  ot::or 

pzt;  v'iiii-i.  ui    T^:iiB  c-u;>ter  la  ^juilty  ^^  eanor," 


:CS 


lo 
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You  TJill  note  fr- 


1    ■ 

f: 

of    f. 

in  X. 


.,«i  bus  I 

at  tic  City  i'rlBon, 
:  ?:it  to  prt>vent 

L-        .   ,o  at  tho  Citj  ' 


an  ©xft«lnation,   ttmt  5«cti<ai 
that  ev«ry  person 
-it   R  per-  It   Is     :;'.lty 

3   tmt 

dt  is 

otsi'tfexiily  caruiot   bi*  d 

r^,   it   is   thr  ciuty  o  .a 

in  tue  UaiX  uus.u 

.    it. 


!Ic'r0ver,  in.  doing  this  It   1«  neceasary  thet  pre«> 
c        ■  en  in  .'r*?©!'  t'  e  be  no  talstake  witli 

.  .er  r.   ^v-r?-:-    i,  '..-   ir<   th©  bail   Lon<:i 

bu&i..feas,        ill  lay  .  of  r  r?  leas©  would 

not  b©  sufrieient    ■.  n  is  enf:R.-eci  in  the 

bail  bond  bu»i»«sa»        \>ij»;r  XttCbura  fiir«;  iieeesa&r^^. 


!loreovei 

prisoners  Uiercly  ■ 
th»  ball  b 

1    str.nce   r. 


xt  is 


;  xn  every 

c    t.    r.ctorulne 


jaOT    i?RI"t    1 

pcraori  la  t 
bear  Ir; 
viaes   t 


t:>   ju..  ciior  t:iP.t  R 

MAX   \>.  c.        You    :-hould 

30,4  oi'  fee  ix.surariC«  Co<ie  pro« 
7  Tarnish  a  bAll  bond  if  no 


cuiai aeration  is  furnished  for  the  execution  thereof. 


of   i.ecesi.-! 
such  rjer  ; 


tnet   .  is 

rxt  a  pc  ■  ,^  .'J.  raut:t, 

»  person  iTon  Uie  city  prison  while 
'   tc    fti;2Rp;e   in  ty.e  bnil  t^.r.d  buairsess* 


Hespectfully, 


ti^  A^U'  ;:  J.;^. 


To  t:»   - 

llor^orable  i^oard  of  Polio*  Comaiietf loners, 


//3 
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f  Octobar  29,  1938. 

SUBJECT  J  City  Attorney  caniiot  liepresont 

the  Health  Sei*vlce  ■  oard  in  ivegal 
Matters;  It  must  Procure  Private 
Coxmsel* 

Gentleiuenj 

You  have  recently  requested  my  opinion  as  to  your  autlxority 
to  employ  private  counsel  for  legal  advice  and  service  in  the  adiainl- 
stration  of  the  Health  iiervlce  ijyst«a» 

OPINION 

Under  date  of  tl^  elgtiteenth  Instant,   I  Ixad  occasion  to  in- 
form the  Hetireiiient  Jioard  of  this  City  and  County,    in  a  written 
opiivlon,    tliat  the  employees  of  tlie  Health  oervice  Liystem  v/ere  not 
engaged  in  tiie  service  of  the  City  and  Co\«ity  of  San  Francisco,   and, 
because  of  this,  not  eligible  for  iiiembersliip  in  tlie  Ketireiuent  ^ystejuu 

Due  to  txie  t^TUiB  of  section  S6,   of  the  Cliarter,  requiring 
the  City  Attorney  to  devote  his  eutire  tiiae  and  attention  to  re- 
presentation of  the  -iXinlclpality  in  all  actions  and  proceeding's  in 
which  it  i.»ay  be  legally  interested,   or,    for  or  against  tVie  said  City 
and  County,   or  any  officer  thereof,   of  necessity,   you  laust  procure 
le-j;al  services  froiu  private  sO'Arces* 

As  i.iuch  as   I   shoiOLd  enjoy  the  privilege   of  aervinc  you  and 
yoior  ST/steiu,   the  provisions  of  tiie  CJharter  already  alluded  to  pre- 
clude iny  undertaking  of  the  proffered  engagetiient  and  I   so  advise  you# 


Respectfully, 


CITY  ATTl«WEY 
Health  Service     oard 


#6 


,!ja  •z»db.ioC 


'M'li'r  a'-«M 


frxaor:  eoJtV'z*^ 


3000 


October  31,    1938, 


SUbJl^CT*      In  Ke,   Appropriation  from  Corinty 
Road  Fund  for  Ciling  ilon-Accepted 
Streets   In  Hunter's   Point  District, 


Dear  Sirs: 

I  have  your  letter  under  date  of  October  19th  which 
reads   as  foUowu: 

"On  motion   of  Supervisor  Roncovieri,   you  are 
respectfully  requested  to  furnish  an  opinion  as   to 
the  iregality  of   the  followlnij;  Oraii.ance! 

•Appropriating  sfSjOOO  fix);i  County  Road  Fund 
as  San  Francisco's  Cortriljutiori   toward  Oiling 
Streets   in  Jiunter's   Point  llstriot. 
(Code  Wo.    9,051) 
Bill  Wo.    1738,    Ordinance   l^io.    9.051519,    as   follows: 

Appropriating  :;i)3,000  from  County  Road  F\ind,   beirig 
San  Fra'iclsco's   coritribution   toward  the   ijuprovei^ient 
of  streets   in  ilunter's   Point  Liatrict  by  oiling. 
This   v/ork  is    to  be  prosecuted  by  the  W.P.A, 

Be  it  ordained  by  the  People  of   the  City  and 
County  of  3an  Francisco,   as  follows: 

Section  1.        The    sum  of  .f3,000  is  hereby 
appa?opriated  and  set  aside  out  of  the  Coiuity  Road 
Funu,   beln^^  San  rrancisco's   contribution   toward  the 
improvement  of    streets   in  Hunter's   Point  district 
by  oiling.        This  work  is   to  be  prosecuted  by  the 
W.P.A.'" 

Further  investigation  of  the  inatter  provides  the 
additional   fact   that   this  particular  work  is  i'eco;.jnended  by 
the  Board  of   aipervisors   in  order  to  prevent  daraajTe   to   certain 
preliminary  street  work  which  laas   alreaay  been  perforjiied  on 
the  streets   in   tiiis  district  at  the  expense  of  the  property 
owners   and  the  expense   of  the  City,    and  that  at  the   present 
time   the  value  of   the  property  fronting  upon   these   streets 
or   in  the  district   in  which  they  are   situated,    is    such  tliat 
they  will  not  bear  aaditioual  assessments  for  fxn'ther  improve- 
ments. 
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I  further  umbers tand  that   this  work  has  not  been 
recoranended  by   the  Director  of   Public  Works   ana   that  no 
supplemental    appropriation  has  been  reco  .inended  as   provlaod 
by  the   Charter  for  the  purpose   of  doing   the  work  In  question, 


OPINION. 


In  view  of   tiie   fore^^oin^,  we  must  approach  the  matter, 
not  oiily  from  the  point  as   to   the  right  of   tiie  City  to  e:>.pend 
its  money  for  tlie  Inproveiiieat  of  these  non-accepted  streets  but 
also  as   to  whetiier  tiie    budgetary  procedui-e  provided  in   tiie 
Cimrter  has  been  followoa  in  the   instant    case, 

Tnere  is   no   qi.;estion  tliat   a  raunicipality  has   inherent 
power  to   protect  its  streets,    even  wiien  tliey  have  not   been 
accepted  b;y   the  City  as   streets  paved  in  accordarice  with  the 
various  ordinances.        It  is  quite   true    t^iat  vinaer  our  ordinances 
tlie  Cltj  cannot  orainarily  tdo     the  entire  v^ork  for  v/hlch  the 
property  mi,:';ht  be   liable  but  there  is  no   question   that,   pend- 
Infi  the  doing  of   tlie   entire  work,    it   can  protect   streets   that 
liad  existed  and  are  being  used  by  tiie  public. 

I  understand  tliat   tlie   approplration  asked  for  is   to 
oil   tije    streets  wiiich  iiave  been  gradecl   at   the  oj^:pense  of  the 
City  anu   the   property  owners   to    the  end  that    there  will  be  no 
further  aosiage  by  winter  rains   and  run-off  from  the   surrounding 
hills.        I  understand   that   this  appropriation  was   instituted 
directly  by   the  hoard  of   Supervisors  without   any   rocoiiiaenaation 
from  the  Department  of   Public   ..orks. 

This  appropriation  is   in  the  nature   of  a  supple.;iental 
appropriation  for  tne  araount  was  not  iixcluued  in  the   annual 
buaget  ana  appropriation  Ordinance.        As   far  as   I  have  been 
advised,    the  e^ipenditvire  has  not  been  certified  that   funds   are 
available  for  the  purpose  mentioned. 

Your  attention  is  directed   to   Section  86  of  the 
Cliarter  wliich  provides: 

"No  ordinance  or   resolution  foi'    tlie  expenditure 
of  money,   except    the   annual  a^jproprlation  ordinance, 
sliall  be  x^assed  by  the    board  of   supervisors  unless 
tlie   controller  first   certify  to   such  board  that  tliere 
is  a   sufficient  unenctunbt.red  balance   in  a   fund  tliat 
may  legally  be  used  for  such  proijosed  expenditure,   -"-  ■«•" 


The    section  further  provides: 

"Wo  obligation  involving  the   expenditure  of  money 
shall  be   Incurred,  or  authorized  by  any  oflicer,    employee, 
board  or  coirurdsijlon  of  the   city  am    county  uixless   the 
controller  Tirst   certify  timt   there   is   a  valid  appro- 
priation froai  w  :;'-ch  tlie  expenditure  may   be  i;iade,-"-  •"<•  ■«■•" 

I  umerstand  that   tiiis    certification  lias  not  been 
made   as   to    tiie  present  appropriation. 

However,    in  my  opinion,    if  tlie  natter  were  properly 
initiated  -   that   is,    on   the    recoiiaiiendation  of  the  Leparthient 
of  Public  Works   -   and  a  surplus  exists   in  the   fund  nontioned 
in  your  letter,    an  appropriation  might  be  made   to  do   the 
suggested  v/ork. 

Your    attention  is  directed   to  Section  80  of   the 
Cmrter  wlilch  provides: 

"   -^  w  provided,   however,    that  any  such  surplus 
created  in  the  fiscal  year  1935-34  or  created  or 
existing  in  any  subsequent   fiscal  year  may   be  ap;.ro- 
priated  by  the  board   of   supervisors   at   the   last  nee ting 
of  such  board  in   any  irionth,    bv   laeang  of   an  ordinance 
designated  as   a   supplemental   appropriation  ordinance, 
on  the   recomraendation  of  the    chief  adiuinlatrative 
officer,    or  any  board,    ccjiilssion  or  elective  officer, 
respectively,    and    tixe  approval  and  submission  by  the 
r.iayor   of  a    aupplsiuental  budget   estimate  or    request,    -:;•  >:-" 

Xou  are  therefore  advised  that   if  trie  Lirector  of 
Public  Viorks  v;lll  recoiraaend  the  doin^  of   tills  work  and    the 
Gliief  Ad:.i.Ii.lstr£tlve   Officer  will  recoj.iiiiend  a   suH/lemental 
appropriation  ordlnaixce   ana  tids  recoriaendation  be   concurred 
in  by   tiie  Llayor,   you  laay  raake   the  appropriation  for  the 
purx>osea  mentioned,        I  unuerstand  tiiat   if  funds  are  avail- 
able,   tlie  Lirect-jr  of  Public  '.lOrks   Is  not   adverse   to  i.vaking 
tiiC  necessary  recoirjmendatlon. 

Very  truly  yours. 


CITY  ATToRiiEY. 


To   the  - 

Board  of  iJuper visors. 

Copies   to  - 

I-lrector  of   Public   Works, 

Controller. 
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Xoveiaber  7,   1938  ♦ 


SUBJl.C'St      In  He^  Who  l^mll  Act  as  Appointing 
Officer  tiTKier  the  Police  Coii. dsaioa* 


Dear  Slri 

I  imve  ^our  letter  under  date  &f  Mov«iiber  let 
reading  as  followct 

"I  enclose                   ;  copy  of  c  -Atlon  received 

froa  Mr.  v?«  L*   Lt                ,   Fersorm*.  otor  of  t^^e 

Civil  Service  Co                ^  end  X  wouiu  like  to  bo  ftdvised. 

xxpon  tixe  foilo^ii  ,  .  .     uionj 

"Un<uer  the  provisiona  cf  Section  20  of  t'ae 
Clmrter  It  specifies  vh-,>  sl^sII  act  as  tue  "Appointing 
Officer"  UTitier  tlie  civil  service  provisIoriS  .if  the 
Cliarter,        um'er  the   uiHSVtal  ;'r>.8  oi  Sectlor:   143  of   tl'ie 
Cii&rter,   tl>e  t©rsa  'Appoiiitliig  Officer'   as  used  in 

this  CliEirter,   Siieli  also  incl^;e  any  boarti  of  c- mission 

in  the  exerciac  of  its  power  ta  appoiiit  a  ti«pivr^^.7».nt 
iiead  or  other  <4'ficer  or  ej.'tplQ;-e©  uesii^Ji&teu  b^-  tiiie 
Gxiarter  &b  appolrxtive  bj  such  boarci  ot  cotiPiisaion, 

*X  believe  tlmt  tLle  rij^itter  vas  taken  up  sith  you 
aubseqxieiit   to  tiie  adoption  of  tkie   ijresent  Charter  and. 
you  5ielci   tliftt   the  Eoerd  of  JE'olice  Costmiasionere  waa 
tsi&  appol-itlsig  ofiicer  cf  tiiia  vepartaent  ami  «e  have 
ected  sceorciiiigly  up  to  tne  present  tiiae* 

"In  view  ot  Mr*  iionder«on*s  letter,   I  wQuld  liki 
to  be  acvised  wiietlipr-  or  {K?t  ti^e  <-hief  of  Police  or 
tlie  hdiix-a  of  i-olice  C-oixals signers  is  t.-.e  appolr.tlri£ 
power  of  tJiis  cieperfc.iont  anci  whetuex'  or  not  Vne  ciiiof 
of  Jr'olice  la  required  to  ait^n  requisitions  and  noticee 
of  appointajent  to  every  position  in  the  JPollee  i:epart- 
ment,** 

To  your  letter  is  attached  letter  addressed  to  you 
by  Hr.  W,  Lm  Henaerson,   Perao;inel  Director  of  tr^-e  Civil  Service 
Ceasaiafliou^  «^iicu  uec^ls  i»-U..  t-ti  st^jo  tjuujoct* 


•a- 

Tt-ila  Is  not  tae  rirat  tii^e  that  tills  matter  Ijjss  Immk 
glveai  C'^nsi deration  by  this  ofrics.        On  June  23,  lli32,    X  had 
occsaion   to  advise   the  Public  Utilities  Corjjiiesiori  &a  to  wlio 
WS8  the  eppolntl3ni£;  ofJlcer  "onder  that  C^rasd-sjaion,        Tij®  (|u«8tion 
involved  in  t  -fit  opinion  was  whether  th»  Public  Utilities 
Coi-^rdsslon  bad   the  right  to  appoint  a  secretary  or  whether  the 
&Pi)Olntiae*At  should  have  heen  made  b...    the  ".^armscr  of   Utilities. 

WMle  under  tixe  provisions   -;f  Section  S5  of  ti\0 
Omrter  the  Chief  of  roiice  is  not  ^ted  &s   the  ciiief 

cr<»c\'.tive  to  \>e  ap|>oii4te<;*  "bj    tlio  iy-.  a,  u/ do'jbteciy  ho 

■:j   that  iXjaltlon  for  as  ciiier  fcj-ucutive  of  ti.e  i'olice 
. --.i  he  is  helti  resjp-onsible  for  all  liifctters  in  tue 

irhloh  do  not  coa»  oirectly  within  the  action  of  the 

~  ■•  ♦ 

Section  20  of  Uie  Charter  proTides  es  follows t 

*Each  elective  officer  in  charge  of  lui  sdainicti'a-' 
tive  office,  the  ciilef  execiitive  a,  pointed  by  each  board 
or  corrjaisaion,   the  c-,  ntroiler,  the  chief  a-iiminiatrative 
officer,  enc  each  t'epartsiei.t  head  appointee  by  the  chief 
atlainistrative  i-f fleer  shall  lisve  the  powers  and  duties 
of  a  departssent  head,  ejceept  as  Qt>ierisise  specifically 
provicied  in  tnis  charter." 

The  section   lurt  ler  provledes  as  follows! 

"Be  shall  act  as  the   'appointing  officer*  urxter 
tiie   civil   sei'vice  provisions  of  this  charter  for  the 
ftPi>ointlnii,  disciplining  tmc  rexsoval  of  such  officers, 
assistants  mid  eitiployees  as  may  be  authorised*" 


la  the  saue 
as  follows I 


Tiic   ouly  qualifiCEtiori   of   this  power  Is  also  found 

te  section,    t'«B  pertinent  part  of  the  sectioii  reading 


"Moii-civil  service  appointrr*cr:tQ  and  any  teRiporary 
•ppoir.traents  in  any  <.ieparfe:ient  or   subdivision  tlxeroof , 
and  all  rejuovale   tiicrofrou  siiall   bo  i^aue  by  t.xe  depart- 
saent  he&d  «  *  «  only  witli  tiie  approval  o£  tlis  chief 
ac2;aj*ietratlvc  offlcei'  or  ti  e  board  or  coi^ialsaion  in 
chari^e,  us   t;ie   cme  joay  be." 


••S«> 


Tixerefore,   in  tiie  snatter  Wiilch  you  refer  to  me,   I 
r«&eh   tha  saa*  ccrfclusiocs  wiUch  I  reacheu  in  lay  opinion  of 
Jtin«   25,   l5tf32,   r«r?«<ier€ia  to   tiie  iuulic   Utilities  Co  .nissloa 
araci.   thht  is   that,    txi  ail  appolntiaents  mac©  in  tu.c  f'oliee 
'  epurtsicut  except  non-civil  service  api/Olriti:enta,   aaio  ap]x:irit- 
lae-ita  ismst,  "oe   -aiue  by   tr.*?  i/liiof  of  iolic©.        i*on-»olvil  sei^ico 
appoiiitJ-xTtfes  &la»  i3ust  b«  rufeti©  by  the  Chief  of  Police  but   ti.oy 
KAist  be   liiiii'rovfcd  by  Uie  Uo^ujiisalou. 

I  aa  enelvsing  ^ou  m  cop:/  of  uj  opiMo»  of  Jxum» 
£5,   19S2,  ff4C  :^ur  guiciAn&e  in  thm  rj}«itter« 


Very  truly  yours. 


To  the  - 

Cjiiof  of  Folic* 

Copy  to   the  • 

'wivil  Service  Coem-.iasioii 


#1 


i5002 


November  18,   1938. 


SUBJECT:      In  Re  -  Accepuance   of  Check  Tendered 

by  Market   Street  Railway  Corapany 
In  Faytaent  of  Franchise  Tax, 

Gentlemen: 

I  have  before  rie  a  letter  from  the  Clerk  of  the  I:'Oard  of 
Supervisors  relative  to  the  above  cax^tioned  matter.   Attaclied  to  the 
letter  is  certain  correspondence  passing  between  the  Controllei"  and 
the  Board,  and  copies  of  certain  other  correspondence  passing  between 
the  Market  Street  Rellway  Company  and  the  Controller, 

The  main  question  to  be  determined  in  tliis  matter  is: 
Was  the  failure  of  the  Company  to  pay  its  franchise  tax  more  promptly 
a  sufficient  reason  to  authorize  the  forfeit\are  of  its  franchise,  or 
did  such  failure  coiistitute  an  ipso  facto  forfeiture  of  the  franchise? 

The  enclosed  cori'espondence  discloses  tlic  follov/inn;  facts: 

The  tax  was  that  which  became  due  for  the  yeai''  1937.   On 
April  2,  1938,  the  Controller  notified  trie  Conipany  of  the  specific 
amount  due  and  payable.   Tiie  aj:;ount  yjb.p   not  paid  but  cov.siderable 
corrocpor-dence  passed  botv/een  various  departments  of  the  City  and  the 
Company,  froiu  rvhic}),  it  develops  that,  while  tiie  Company  did  not  ques- 
tion the  correctness  of  the  amount  of  the  tax  claimed,  it  did  claim 
an  offset  against  trie  amount  in  some  si.l^#000,00  as  the  a<"r:regate  of 
variOTifj  smoujits  dxie  to  the  Corapany  from  the  City  for  power  furnished 
for  railv;ay  purposes,  repairs  to  crossings,  etc.   ilesotiationo  as  to 
the  amount  due  from  the  City  to  the  Company  continued  for  some  period, 
various  propositions  being  considered  on  bot>.\  sides,  until  September, 
1938  wj^en  a  definite  proposition  v/as  maae  by  the  Company,  which  pro- 
vided for  the  allowsjice  of  a  claimed  credit  in  favor  of  the  Company, 
a  partial  ^^ayiiient  to  the  City  and  the  balance  during  the  present 
month  of  ilovember.   This  offer  was  made  to  the  Co.!)  broiler,  and  under 
date  of  'Jctobex'  14th  declined  by  txie  Controlior  w^io  suf-.;;eatod  further 
conferences  on  the  subject.   Thereupon  the  Coiiipany  replied,  offering 
to  disciiarge  its  obllfiation  in  i\xll  pruviuod  the  City  vwuia  simultan- 
eously dlscnarge  its  admitted  obligation  to  blxe  Company.   Thereupon 
on  October  20th,  the  Controller  reforrod  bhe  iaatter  to  tlao  Board  of 
Supervisors  for  its  action,   howevor,  let  it  bo  noted  that  he  did 
not  decline  tr^e  offer.    On  ti»  day  followlni^,  to-v/it,  dciober  21st, 
the  Coiiipany  tendorea  to  the  Controller  its  check  for  tlie  full  a::io\int 
of  the  tax,  wiiich  caeck  the  Controller  accepteu  and  asked  the  advice 
of  your  Board  as  to  its  acceptance. 


OFIMION 

Under  the  operating  i)©j?tiit  voted  by  the  people  to  the  Market 
Street  Railway  Company  all  the  several  f  ranohletB  under  whiich  its 
various  lines  were  operated  were  xaerged  into  one  operatinr;  por^ait, 
but  all  of  the  conditions  of  tiie  several  franchises  becaxae  a  part  of 
the  operating  perioit.  In  so  far  as  conditions  relative  to  t/ie  paviaent 
of  the  francMse  tax  are  concerned,  there  is  great  diversity  in  the 
various  francJiisea  which  were  i.terged  into  the  operatinij;  pen.iit,  and 
it  will  serve  no  purpose  to  advert  to  tliew,  for  this  liiatter  nust  be 
determined  alon^j  ot)ier  lines. 

Tae   saiiie  is  true  of  t^^ie  ordinance  passed  by  the  oard  of 
Supervisors  on  June  24,  1935  (Ordinance  No,  1S,091)  which  dealt  v/lth 
the  t.asthod  of  oojiiputing  the  aiaoujifc  of  the  francl-iiso  tax,  and  the  tiiiie 
of  its  payiaent* 

Trierefore,  we  will  give  consideration  to  niaterial  facts  wiiloh, 
in  ay  opinion,  would  prevent  a  f orfeitiore  of  the  operating  permit  of 
the  Company  under  existing  conditions. 

It  is  a  conceded  proposltioca,  of  even  eleiaentary  law,  tiiat  the 
courts  abhor  forfeitures,  and  will  relieve  against  tliem  wlienever  such 
relief  can  be  given  without  serious  doiaage  to  tiia  other  party  interest- 
ed.  As  was  said  by  the  court  in  OlATlSi   v.  MIS;  lOURI  &  K.  IHTERUllBAN 
R.  CO.,  78  Kan.  19S,  96  Pac.  1S2,  and  cited  in  34  A.  L.  H.  1413: 

"Absolute  forf«ituj7es  are  not  looked  upon  with  favor 
by  the  courts.  A  reasonaL'le  construction  is  applied  in  con- 
sidering the  conditions  i.aposed,  and  generally  it  may  be  said 
tliat,  unless  the  default  is  so  serious  as  to  axuount  to  a 
wilful  disregard  of  the  conditions  i  .posed,  or  tjie  failiire  to 
perionri  is  of  such  a  cimracter  as  will,  in  practical  effect, 
amount  to  a  nonuser,  or  otiierwise  defeat  the  object  of  tiie 
i;,rant,  a  forfeitxire  will  be  deniedj  and  esisecially  is  this 
tznie  when  it  is  apparent  that  tlie  coiai^any  Jiaa  acted  in  f;ood 
faith,  or  that  its  delay  or  non-cojupliance  results  froci  a 
legal  iiiipossibility,  or  Vjas  been  caused  or  encouraged  by 
tiie  city. 

«  «  «  «  « 

" 'V/e  think  the  fatbits  alleged  ai»e  not  so  serious, 
have  not  been  i^ersisted  In  for  such  a  lenf^th  of  time,  and 
their  correction  b  '  other  reiiedies  ";ias  not  been  so  obsti- 
nately resisted,  as  to  warrant  the  court  in  resorting  to  the 
e.ctremo  Kieasvire  of  forfeiting  all  ri;;lit  to  the  use  of  the 
8tx>eets«     rio  far  as   relates   to  tlie  i:>ayMent   of  the  money, 
a  suggestion  is  zaade  of  a  controversy  as  to  the  aiuoiuit  dua 
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and  Its  tl  e  of  maturity*  If  a  question  of  fact  is  raisod 
in  good  faith  in  tMs  regard,  this  ia  not  an  appropriate 
proceeding  in  wliich  to  tiry  it.  but  whether  so  or  not, 
the  .iere  delay  of  pa:yaent  for  a  few  jaoiiths,  even  in  view 
of  tlxe  allegation  tlxat  tlie  coiij;>any  ia  insolvent,  is  not 
sufficient  to  call  for  the  i  laediate  forfeiture  asked 
•»  -i:-  %i    \.e  do  not  decide  tiiat  t'lere  is  a  teclilGal  failtire 
of  the  petition  to  state  a  cause  of  action,  nor  sl'iall 
we  now  undertake  to  deteniino  wliat  roi.  ©dies  irdi^it  be 
successfully  invoked  by  the  city  upon  the  facts  alleged; 
but  tiie  case  Is  dlsidsaed  because  the  coMrt  is  of  the 
opinion  t>iat  sufficient  effort  to  obtain  relief  by  other 
nieans  is  not  shown  bo  warrant  a  declaration  of  f  or- 
feitvire  at  this  time. »" 

In  KOKTII  JERSEY  STREKT  R.  CO.  v.  SOUTIf  ORANGE  OWP.,  45  Atl. 
53,  the  Tjew  Jersey  Court  of  Kqijlty  saldi 

" 'Relief  against  penalties  and  forfeitures  is  a 
favor«l  jurisdiction  of  a  court  of  equity,  and  it  rests 
upon  tlifi  ground  tloat  it  ia  contrary''  to  the  first  prin- 
ciples of  justice  for  one  ijarty  to  exercise  a  le^l 
right  which  it  holds  against  another  party  where  the  re- 
siU.t  Is  to  obtain  frori  tliat  pRTrty  a  largo  sura  of  iioney 
aa  coiipensation  for  injuries  wliich  are  luanifestly  much 
less  than  the  amount  exacted.  The  satrie  x^rlnciple  should 
apply,  as  it  see^aa  to  me,  to  the  destruction  of  property 
where  such  de3t^^lctlon  is  of  little  or  no  benefit  to  the 
party  l-iaving  the  riglit  of  destruction,  but  will  be  a  great 
injury  to  tixe  other  i^rty  ->  *  -f^  *.  In  all  cases  of  foi»- 
felfcur©  the  purpose  and  object  of  the  ri^^lit  of  forfeiture 
ax^  always  taken  into  consideration." 

In  view  of  the  fact  trueit  no  action  was  taken  bv  any  uunici* 
pal  departiaent  V>efore  j»y;aent  in  i*ull  was  tendered  by  tiie  Coii^i)any 
for  tlie  tiiuouat  clai  ;ed  by  the  City  as  the  tax  due,  irreapoctive  of 
offsets  clai  iftd  by  the  corapany,  and  that  to  the  very  day  preceding 
t}ia  payxiient,  negotiations  were  uending  botv/een  City  officials  and 
representatives  of  the  Ccsaimny  aa  to  the  amount  and  msinrier  of  nayiaent, 
I  aiu  of  thQ   opinion  tViafc  the  coiirts  would  not  sustain  a  forfeitxu** 
of  the  present  operating  permit,  should  your  ''^oard  order  it,  and  I 
believe  tliat  you  are  justified  in  accepting  the  check  tendered  by 
the  GOaipany» 

Respectfully  submitted. 

Finance  and  Public  Utllltlee  CITY  ATTORNEY 

CoiiU!ilttees  of  the  Board  of 

Supervisors 

CC  -  Controller 
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jL»ecember     12,      1938, 


SUiiJiiCT:    in  re  -  Concession  of  i^estaurant 

at  Airport  at  wills  Flold, 

Gentlemen: 

I  have  your  request  asking  me  if  you  might  lease  a  portion 
of  the  Adtninl  at  ration  Builclin^";  at  the  iuills  Field  Airport  for  restaurant 
purposes  without  the  necessity  of  competitive  bids,   I  understand  tliat 
the  conditions  are  as  follows: 

ITiut  you  desire  to  lease  a  oortlon  of  the  Adi-fiinistration 
Building  for  restaurant  purposes,  the  re)ital  to  be  on  a  percentage 
basis  of  the  receipts  from  the  restaurant, 

OPlxNION 

I  am  of  the  opinion  that  a  lease  cannot  be  made  of  any  portion 
of  tliis  building  except  as  provided  by  the  '•'hax'ter,  and,  therefore,  you 
are  advised  that  you  could  not  enter  into  a  leasefor  a  definite  period 
for  any  portion  of  the  bxiilding  except  as  rirovided  by  Charter  provisions, 
that  la,  under  the  direction  of  the  director  of  Property  and  by  compet- 
itive bids  made  to  him  and  a-ooroved  and  confirmed  by  the  Board  of  isuper- 
visors. 

However,  from  the  facts  wriich  you  give  me,  it  appears  to  me 
that  the  action  which  you  desire  to  take  is  more  nearly  by  v/ay  of  a 
license  to  a  particular  ,)er3on  to  conduct  a  restaurant  in  the  build- 
ing than  it  is  to  enter  into  a  lease  with  hl-n.   If  such  is  the  case, 
the  ordinal^-  rules  regarding  leases  would  not  apply  to  a  license. 

The  courts  on  many  occasions  have  distinguished  between  leases 
and  11  censes  and  I  direct  your  attention  to  the  case  of  I.icGarthy  v, 
Kiernan,  reported  in  245  Pac,  at  page  727,  whore  the  Supreme  Oourt  of 
Oregon  has  seen  fit  to  distinguish  between  licenses  and  leQsea,  and  in 
that  case  the  court  aaid: 

"Vve  agree  with  the  respondent  that  the  aijove  instru- 
ment is  a  license  and  not  a  loase.  A  license  is  an  author- 
ity to  do  some  particular  act  or  series  of  acts  on  the  land 
of  another  for  the  benefit  of  the  licensee  witiiout  oaaaing 
any  estate  in  the  lajid,  a-  ■•'<r   ■Js-  ^J-, 

"It  is  clear  from  the  agreement  of  the  parties  it 
was  not  intended  to  pass  any  estate  in  this  itind.   Plaintiff 
was  merely  given  the  exclusive  privilege  to  use  the  water 
frontage  of  tliese  islands  for  the   particular  ouroose  of  moor- 
ing houseboats,  laiinches,  and  other  water  craft.   The  licensor, 
linder  the  terms  of  this  contract,  could  use  this  property  in 
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8uay  way  not  inconsistent  v/ith  the  rights  of  the 
licensee*** 

Section  121  of  the  Cli&rtor  provides: 

"The  public  utilities  ocmioiasion  shall  have 
charge  of  the  construction,  management,  supervision, 
lualntenance,  etc*  of  all  public  utilities  and  other 
properties  used,  owned,  acquired,  leased  or  construct- 
ed by  the  city  and  county,  including  airports,  for 
the  purpose  of  supplying  any  public  utility  service 
to  the  city  and  county  and  its  inhabitants,  to  terr- 
itory outside  the  litiits  of  the  city  and  county, 
and  to  the  inhabitants  there  of  •** 

Therefore,  by  virtue  of  the  provisions  of  the  Charter,  the 
Public  Utilities  Goiiuulssion  naa  entire  control  of  the  Administration 
Biiildins  in  the  San  Francisco  Airport  at  Mills  Field,  and  if,  in  the 
judgment  of  the  Coimaission,  it  is  proper  or  necessary  or  convenient 
for  the  operation  of  Mills  Field  to  maintain  a  restaurant  therein, 
it  luay  do  so  or  it  niay  license  any  other  person  to  do  so. 

I  call  yoTor  attention  to  the  difference  between  a  lease 
and  a  license.  The  main  difference  is  that  if  no  estate  in  the 
property  passes  to  the  licensee,  tlian  he  reroaina  a  licensee  rather 
than  a  lessee* 

I  tinderstand  that  in  the  Instant  case  your  only  desire  is 
to  permit  someone  to  occupy  a  certain  portion  of  the  Administration 
Building  to  conduct  a  restaurant  therein  for  the  purpose  of  furn- 
ishing food  and  refreshments  to  those  patronizing  the  airport  and 
that  no  interest  in  the  building,  either  temporary  or  permanent, 
will  pass  to  this  licensee* 

X  further  understand  that  a  large  part  of  the  remuneration 
which  the  Comi.iission  will  receive  from  this  activity  will  be  based 
upon  the  income  received  from  this  particular  concession. 

In  the  first  place,  I  conclvide  that  such  an  arrangement 
is  merely  a  license  and  not  a  lease,  and,  secondly,  by  reason  of  the 
fact  that  you  are  to  be  compensated  for  the  privilege  by  a  certain 
percentage  of  the  income  from  the  concession,  you  must  necessarily 
take  into  consideration  the  personality  and  ability  of  tiie  person 
to  whom  the  concession  is  to  be  given. 

I  can  quite  conceive  a  case  wherein  a  person  of  little  ex- 
perience would  be  willing  to  offer  a  large  percentage  of  lils  income 
for  the  privilege,  whereas  one  of  a  large  experience  who  was  falliar 
with  the  particular  business  to  be  carried  on  under  tJie  concession 
would  offer  a  leaser  amount,  for  the  reason  that  he  was  familiar 
with  the  business  and  loiew  its  possibilities. 
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Furthermore,  in  an  undertaking^  of  tliis  kind  you  must  take 
into  consideration  the  personal  Integrity  of  the  licensee,  as  well 
as  his  ability  to  draw  trade  to  his  concesaion. 

Tliese  various  elements  give  to  a  contract  of  this  kind 
a  personal  touch  which  again  roakes  it  laore  of  a  license  than  a 
lease,  for  it  is  quite  evident  when  you  take  into  consideration  the 
personal  characteristics  and  personal  ability  of  those  v/ho  uilglit  bid 
for  the  concession,  the  bid  means  nothing  more  tlmn  a  bet,  and, 
therefore,  you  are  jxistlfled  in  taking  into  consideration  the  person- 
al cliaracteristlcs  of  all  of  those  who  roay  desire  the  concession  or 
who  may  desire  to  apply  for  it.  Tlais  being  the  case,  we  fall  back 
upon  the  well-settled  rule  of  law  tliat  where  personality  enters  in, 
to  those  to  whom  a  concession  may  bo  granted,  the  matter  of  the 
highest  or  lowest  bid  does  not  apply.  Should,  liowever,  your  in- 
tention be  to  rent  this  concession  to  the  best  bidder  at  a  stated 
sum,  irrespective  as  to  the  income  from  the  concession,  then  the 
highest  bidder  should  receive  your  award,  provided  he  can  give  satis- 
factory aectirity  that  lie  will  live  up  to  the  terras  of  tlie  lioanse. 

You  are,  therefore,  advised  that  if  the  income  from  the  con- 
cession you  desire  to  license  will,  in  your  opinion,  depend  on  the 
personality,  ability  and  experience  of  the  licensee,  tiie  exercise 
of  your  sound  discretion  in  seloctlng  the  licensee,  irrespective  of 
the  percentage  bid,  will  be  sustained  by  the  courts. 

Respectfully, 


CITY  ATTORlffiY 


Public  Utilities  Commission 
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December  14  1938. 

SUBJECT:  In  re  Use  of  Proceeds  of  1931  Park 
Bonds  for  expense  of  Moving  Boating 
Clvib  Buildings  at  Aquatic • 

iJear  Sirs: 

I  have  your  letter  wherein  you  req\aest  that  I  advise 
you  If  it  is  proper  to  apply  the  proceeds  of  the  1931  Park  Bonds  for 
moving  &  rehabilitating  the  buildlnr^s  belon£:lng  to  the  Ariel  Rowing 
Club,  iJolphin  Swirmning  and  Boating  Club  and  the  South  End  i^owlng 
Club,  which  club  buildings  are  all  situated  at  the  Aqxiatic  Park, 
and  In  order  to  carry  out  your  plans  for  the  improvement  of  this 
Park  it  is  necessary  to  move  and  rehabilitate  the  buildings, 

I  fiirther  understand  that  an  agreement  has  been 
entered  into  with  the  respective  clubs  whereby  the  moving  has  been 
consented  to  and  the  araount  to  be  paid  to  each  club  for  rehabilita- 
tion has  been  agreed  upon.  You  now  ask  if  these  agreed  amounts 
can  be  paid  out  of  the  bond  fvnd   mentioned. 

OPINION, 

The  1931  Park  Bond  issue  was  in  the  sum  of  !lpl,400,000 
and  was  approved  by  the  people  at  a  special  election  held  on 
February  6,  1931,  An  examination  of  Ordinance  Wo,  8908,  which  sub- 
mitted this  proposition  to  the  people  shows  that  the  bond  issue 
was  for  the  following  purposes: 

"^he  construction  and  improvement  of  the  following  parks 
and  sqiiares  located  within  the  City  and  County  of  San 
i'rancisco  to-wit:   llie  improvement  of  meadows  in  Golden 
Gate  Park,  the  bridle  path  from  Sutro  Heights  to  Sea 
Cliff,  a  foot  path  from  Sutro  Heights  to  32nd  Avenue, 
a  foot  path  to  and  around  Telegraph  Hill,  a  driveway  in 
McLaren  Park,  a  foot  path  tlirough  Sunset  Square,  improve 
grounds  within  the  Sunset  Square,  to  improve  all  existing 
roads  within  Golden  Gate  Park,  including  the  widening 
of  the  existing  drive  around  Stow  Lake,  planting  and 
grading  Telegraph  Hill,  improving  the  Aquatic  Park,  etc," 

You  can  readily  see  that  the  purposes  of  this  ordinance 
were  extremely  broad  and  that  the  purpose  of  the  bonds  was  gonerally 
to  improve  parks  within  the  City  and  County  of  San  Francisco.  Your 
Commission  has  charge  of  the  Aqi-atlc  Park  and  if,  in  the  exercise 
of  a  sound  discretion  you  believe  that  in  order  to  cari^  out  the 
plans  which  you  have  adopted  for  the  improvement  of  this  particular 
park  it  Is  necessary  that  the  boat  houseo  above  mentioned  should  be 
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inoved  and  rehabilitated  and  you  have  come  to  an  agreement  with 
the  owners  of  the  respective  buildings  just  v/hat  work  is  to  be 
done,  and  how  it  is  to  be  done,  this  work  becomes  a  part  of  the 
improvement  and  tho  cost  thereof  may  be  defrayed  from  the  bond 
fund  above  mentioned. 


Yours  very  ti*uly. 


CITY  ATTOR!^-EY. 


To: 

Board  of  Park  Commissioners, 

CO  to 
Coni^roller 
lilr,  Elmer  .Uelaney. 
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iJecember  15  1938, 

SUBJHiCT:  Loan  of  Statue  of  Dr.  Sun  Yat  Sen 
to  the  Golden  Gate  International 
Exposition, 

Gentlemen : 

I  have  your  request  for  an  opinion  as  to  whether  the 
Park  Cointnlsslon  may  loan  to  the  Golden  Gate  Internpt^onal  Kxposltion 
the  Statue  of  Dr.   S\in  Yat  Sen  now  located  in  St,  Mary's  Square. 

OPINION 

The  statue  of  Sun  Yat  Sen  being  located  In  St.  Mary's 
Park  is,  by  virtue  of  Section  41  of  the  Charter, under  the  jurisdiction 
of  the  Ptirk  Com^.-iiss loners. 

The  statue  in  question  h,a\'ing  been  dedicated  for 
park  purposes  it  is  beyond  the  power  of  the  Park  Coaif-iission  to  permit 
it  to  be  reraoved  or  used  for  any  purpose  other  than  park  purposes. 

The  cases  in  California  are  unainlmous  in  this  respect. 
It  is  apparent  that  the  lending  of  the  statue  would  not  be  for  park 
purposes. 

You  are,  therefore,  advised  that  the  statue  of  Dr. 
Sun  Yat  Sen  nay  not  be  loaned  to  the  Golden  Gate  International 
Exposition, 


Yours  very  trvily. 


CITY  ATTOaHKY 


Park  Goramissioners. 
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December  21  1938. 

Subject:      Sale   of  Alta  Plaza  Sqiiare, 

Gentlemen: 

I  have  your  following  request  for  an  opinion: 

"I  trust  you  can  inforai  ne  In  the  course  of  the  next 
day  or  two  v/hat  t.ie  le,' al  procedure  is  lor  selling 
property  known  as  Alta  Square  bounded  by  Steiner, Scott, 
Clay  and  Jackson,   I  am  most  anxious  that  this  property 
be  sold  and  the  i)rocoeds  used  toward  paying  the  balances 
due  on  recreation  sites  wi^ich  aa^^e  been  a. -proved  but  on 
which  there  is  a  considerable  avm   owing, 

"You  may  recall  that  Supervisor  Roncovieri  raised  the 
question  whether  or  not  propert,  dedicated  for  park 
purposes  could  ever  be  sold." 

OPINION 

Alta  i'laza  Square  was  dedicated  by  the  City  and 
County  of  San  F  ancisco  for  park  purposes  by  virtue  of  the  Van  l^ess 
Ordinance  (Order  No,  822  and  Order  No.  845)  (See  appendix  I-tunioipal 
Keports  1867-8  pp  538,  590,  591)   The  followinc  Supreme  Court  cases 
hold  that  title  is  in  the  '-'ity  and  County  of  San  iranclsco  by  virtue 
of  the  Van  Ness  Ordinance, 

IIOADLEy  V.  CITY  AND  COU^iTY  OF  SAN  PiANCISCO, 

50  Cal,  265; 
SAWYER  V.  CITY  AND  aOUi.TY  OF  SAN  FRMCISCO 

50  Gal.  570. 

Alta  i'laza  Square  >iavin{';  been  acquired  for  Park 
pvirposes  and  having  been  dedicated  as  such  coraes,  by  virtue  of  Section 
41  of  our  Charter,  under  the  j  risdiction  of  the  board  of  Park 
Commissi  one  x^s.   It  is  be^/ond  the  power  of  that  board  or  the  Board  of 
Supervisors  to  permit  these  properties  or  any  portion  of  them  to  be 
used  for  anything-  but  park  purposes. 

Section  41  of  the  Charter  of  the  City  and  County  of 
San  Francisco  forbids  the  leasing  of  any  park,  square,  avenue  or 
(jround  except  for  receatlon  jn^rposos,  and  also  forbids  the  building 
maintenance  or  v;se  of  any  structure  on  any  ■  ortlon  of  said  park  unless 
the  same  be  essential  for  park  pvirposes.   There  is  an  exception  re^ard- 
inf  tlie  subsurface  space  which  is  not  material  to  the  present  inquiry. 

Section  92  of  our  Charter  provides  that  "any  real 
property  ov/ned  by  the  City  and  County  excejptin^  lands  for  parks  and 
squares  maj  be  sold  on  the  recoiaendation  of  the  ol.<icer,  board  or 
commission  in  charge  of  the  depart/nent  responsible  for  the  adrrtinistra- 
tlon  of  such  property." 

You  are,  therefore,  advised  that  Alta  Plaza  Square  may 
not  be  sold. 

Yours  very  truly. 
Supervisor  Ulil, 
Doard  of  Supervisors 


December  29  1938. 

SUBJECT:   1-   "ii'ithdrawal  of  si^jnatures  or  names 
by  Garbage  Producers* 

2-   Depart^nent  of  Public  Health  not 

affected  by  injunction  proceedinf;3 
between  private  jartles. 

bear  Sir: 

This  of i Ice  is  in  receipt  from  you  of  the  following  request 
for  an  opinion: 

Has  the  slf^ner  of  a  petition  for  a  change  in  his 
rofiise  collector  the  power  to  v/lthdraw  his  si,p:na- 
ture  or  narae   after  the  petition  has  been  filed 
with  the  bepartment  of  Public  Health? 

If  an  injunction  proceeding;  is  pending  betv/een  two 
rival  refuse  collectors  concerninf^  a  refuse  collec- 
tion route  and  neither  the  City  and  County  nor  any 
of  its  officials  or  employees  are  parties  to  this 
action,  does  such  proceeding  hold  vip  the  ^ranting 
of  a  refuse  collection  permit  by  the  Department  of 
i\iblic  health? 

OPINION. 

Section  4  of  the  Refuse  Collection  and  Disposal  Ordinance 
of  the  City  and  County  of  San  Francisco  provides  as  follows: 

"An  application  for  a  pewilt  must  be  granted, 
however,  by  the  said  Director  of  Public  Health 
and  it  is  mandatory  on  said  director  to  grant  the 
same,  when  it  shall  appear  in  any  said  applica- 
tion for  a  route  or  routes  by  a  person,  firm 
or  corporation,  that  twenty  per  cent  or  .tore 
of  the  householders,  business  -nen,  apartment 
house  owners,  hotel  keepers,  institutions  or 
residents  in  said  route  or  routes,  usinc  refxise 
service,  and  payin^^j;  for  same,  or  oblifated  to 
do  so,  iiave  sl/jned  a  petition  or  contract  in 
wiilch  the^^  have  stated  that  they  are  inadequately 
served  b;/  any  refuse  collector  who  is  then  collect- 
ing; refuse  on  said  route," 

You  will  note  that  the  foregoing  portion  of  the  ordinance  Is 
mandatory  and  provides  a  complete  procedure  for  the  obtaining  of  refxise 
collection  permits. 


It  Is  the  law  of  the  State  that  when  the  slr-ner  of  a 
petition,  such  as  that  provided  by  the  ordinance,  has  signed  the 
same  and  the  petition  has  been  placed  in  the  hands  of  the  proper 
officials  such  signature  cannot  be  arbitrarily  withdrawn  by  the  signer. 
The  rule  is  best  expressed  in  ViiL   v,  COLLIiiS,  217  Ual.  1,  at  page 
4,  where  the  court  said: 

"But  if  the  alleced  rit;ht  of  withdrawal,  based  upon 
change  of  mind,  is  to  be  exercised  to  the  destruction 
of  the  Initiative  procedure,  then  we  may  well  qu.6stion 
its  justification.   In  order  to  accomplish  anything 
the  proponents  of  a  measure  isiust  be  able  to  rely  upon 
signatures  obtained,  and  if  continually  forced  to  seek 
new  ones  to  take  the  place  of  withdrawals,  may  never  be 
able  to  prepare  a  proper  petition  within  the  limited 
period  wnich  usually  exists.   To  permit  withdrawals 
after  the  petition  is  completed  and  filed,  and  the 
work  of  securing  sigriatures  abandoned,  seonis  to  us  to 
raake  the  system  wholly  unworkable,  VVa  do  not  believe 
that  tr.ls  mere  iraplied  power  of  the  sipner,  wlaicli  is 
not  expressly  provided  for  in  our  Constitution  or 
statutes,  can  be  used  so  as  to  jeopardize  the  exorcise 
of  the  constitutional  rif;ht  itself.  The  cases  which 
limit  the  riy^t  of  v/lthdrawal  to  the  period  before 
filing  seem  to  ua  to  reach  the  proper  conclusion,  which 
gives  a  reasonable  tline  for  reconslueratlon  to  the 
signer,  and  also  protects  the  petition  when  completed 
and  turned  over  to  the  proper  authorities," 

See  Also:    HOOEI^   v.   BOAIID  OF  i^IRECTORS  OF  PASADENA, 
218  Gal.  221, 

Of  course,  if  signatures  were  obtained  by  fraud  the  rule 
would  be  otherwise.  However,  there  is  a  leral  jpresiunption  that  the 
ordinary  course  of  business  has  been  followed. 

See:   SERV-U -GARBAGE  COiuiAKY  v.  JiOAHD  OF  HEALTH, 
107  Gal,  App,  386,  at  393 • 

So  that  unless  there  is  conclusive  proof  of  fraud  in  the 
obtaining  of  signatures  the  application  must  be  ^-ranted  pr.rsuant  to 
the  terms  of  the  ordinance.  Fraud  is  a  very  difficult  thing  to  show 
in  the  average  case , 

It  must  be  borne  in  mind  at  all  times  that  the  enactment 
of  the  ordinance  was  for  the  purpose  of  making  it  less  difficult  for 
an  applicant  to  obtain  a  permit ;   and  under  the  terms  thereof,  it  is  not 
^  our  dtity  to  be  concerned  with  competitive  conditions. 

Injunction  proceedings  in  which  neither  the  City  and  County 
of  San  i'l-ancisco  nor  any  of  its  officials  or  employees  are  concerned  ■ 
rauet  not  be  considered  by  you  in  any  respect  in  connection  with  the 
granting  or  refusal  of  applications  for  permits, 

Kespect fully, 
br,  J,  C,  Geiger, 
Director  of  Public  Health 


